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A BILL TO BE ENTITLED
AN ACT
relating to the development and management of water resources.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 5.504(a), Water Code, is amended to read
as follows:

(a) If the commission, the executive director, or the
executive director's representative issues an emergency order under
this subchapter without a hearing, the order shall set a time and
place for a hearing to affirm, modify, or set aside the emergency
order to be held before the commission or its designee as soon as

practicable after the order is issued. If the emergency order is

issued under Section 5.517 or 5.518, the order shall set a time for

the hearing not later than the 20th day after the date the

emergency order is issued.

SECTION 2. Subchapter L, Chapter 5, Water Code, is amended
by adding Sections 5.517, 5.518, 5.519, and 5.520 to read as
follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER;

AMENDMENT TO WATER RIGHT. (a) Except as provided by Section 5.506

and after notification to the governor, the commission by emergency

order may issue a permit to divert and use water or amend an

existing permit, certified filing, or certificate of adjudication

for an initial period not to exceed 120 days if the commission

finds that:
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(1) emergency conditions exist that present an

imminent threat to the public health, safety, and welfare or the

environment and that override the necessity to comply with

established statutory procedures; and

(2) there 1is no feasible practicable alternative to

the emergency authorization. The emergency authorization may be

renewed once for a period not to exceed 60 days.

(b) The executive director may issue an emergency order if

an imminent threat to the public health, safety, and welfare or the

environment exists that requires emergency action before the

commission can take action under Subsection (a) and there is no

feasible alternative, If the executive director issues an

emergency order under this subsection, the commission shall hold a

hearing as provided for in Section 5.504 as soon as practicable but

not later than 10 days after issuance of the order to affirm,

modify, or set aside the order. The person desiring the emergency

order must comply with Section 5.502 before the executive director

may act on the request for emergency action.

(c) The notice requirements of Section 11,132 relating to

the time for notice, newspaper notice, and method of giving a

person notice do not apply to a hearing held on an application for

an_emergency order under this section. The commission shall give

the general notice of the hearing that the commission considers

practicable under the circumstances.

(d) The commission may adopt rules and impose fees necessary

to carry out the provisions of this section.

(e) An emergency order under this section does not vest in

76R3732 MI-D 2
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the grantee any right to the diversion, impoundment, or use of

water and expires by its terms.

Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF

WATER RIGHT. (a) The commission by emergency order may grant the

temporary transfer and use of all or part of a surface water right

for other than domestic or municipal use to a retail or wholesale

water supplier for public health and safety purposes.

(b) The commission may direct the applicant to timely pay

the amounts for which the applicant may be potentially liable under

this section and to fully indemnify and hold harmless the state,

the executive director, and the commission from any and all

liability for the order sought. The commission may order bond or

other surety in a form acceptable to the commission as a condition

for an emergency order under this section. The commission may not

grant an emergency authorization under this section that would

cause a violation of a federal regulation.

(c) A person granted an emergency order under this section

is liable to the owner from whom the use is transferred for the

fair market wvalue of the water transferred and for any damages

proximately caused by the transfer of use. If, within 60 days of

the termination of the order, the parties do not agree on the

amount due, or if full payment is not made, either party may file a

complaint with the commission to determine the amount due.

(d) The commission by rule shall establish a dispute

resolution procedure for a complaint filed under this section.

After exhausting all administrative remedies under this section, an

owner from whom the use is transferred may file suit to recover or

76R3732 MI-D 3
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determine the amount due in a district court in the county where

the owner resides or has its headquarters. The prevailing party in

a suit filed under this subsection is entitled to recover court

costs and reasonable attorney's fees.

Sec. 5.519. EMERGENCY WORKS SAFETY ORDER. The commission

may issue a mandatory or prohibitory emergency order directing the

owner of a dam, levee, or other water-storage or flood-control work

to repair, modify, maintain, dewater, or remove a work if the

commission £finds that:

(1) the existing condition of the work is causing or

will cause extensive or severe property damage or economic loss to

others or is posing an immediate and serious threat to human 1life

or health; and

(2) other procedures available to the commission to

remedy or prevent the occurrence will result in unreasonable delay.

Sec. 5.520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT

DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.

The commission may issue an emergency order appointing a willing

person to temporarily manage and operate a utility under Section

7.403. Notice of the action is adequate if the notice is mailed or

hand delivered to the 1last known address of the utility's

headquarters.

SECTION 3. Section 7.004, Water. Code, is amended to read as
follows:

Sec. 7.004. REMEDIES CUMULATIVE. The remedies under this
chapter are cumulative of all other remedies. Nothing in this

chapter affects the right of a private corporation, [or]

76R3732 MI-D 4
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individual, or political subdivision that has a justiciable

interest to pursue any available common law remedy to enforce a

right, to abate a condition of pollution or other nuisance, to

recover damages to enforce a right, or to prevent or seek redress
or compensation for the violation of a right or otherwise redress
an injury.

SECTION 4. Subchaptér B, Chapter 7, Water Code, 1is amended
by adding Section 7.034 to read as follows:

Sec. 7.034. ATTORNEY'S FEES; COSTS. A district court may

award the costs of litigation, including reasonable attorney's fees

and expert costs, to any political subdivision of the state,

private corporation, or individual that is a water right holder and

that prevails in a suit for injunctive relief to redress an

unauthorized diversion, impoundment, or use of surface water in

violation of Chapter 11 or a rule adopted under Chapter 11.

SECTION 5. Section 7.051(b), Water Code, is amended to read
as follows:

(b) Except as provided by this subsection, this [Phis]

subchapter does not apply to violations of Chapter [%+#7] 12, 13,
16, or 36 [ef-this-cede;-or-Chapter-34i;-Healtth-and--Safety--€Eode].

This subchapter does apply to Section 16.236.

SECTION 6. Section 7.052, Water Code, is amended to read as
follows:

Sec. 7.052., MAXIMUM PENALTY. (a) The amount of the
penalty for a violation of Chapter 18, 32, 33, or 34 of this code
or Chapter 366, 371, or 372, Health and Safety Code, may not exceed

$2,500 a day for each violation.

76R3732 MI-D 5
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(b) The amount of the penalty for a violation under Chapter

11 described by Section 11.082 or 11.0842 may not exceed $5,000 a

day for each violation.

(c) The penalty for a violation of a rule or order adopted

under Section 16.236 may not exceed 81,000 a day for each

violation.

(d) The amount of the penalty for a violation under Chapter

341, Health and Safety Code, may not be less than $50 or more than

81,000 for each violation.

(e) The amount of the penalty for all other violations
within the jurisdiction of the commission to enforce may not exceed
$10,000 a day for each violation.

(f) [te¥] Each day that a continuing violation occurs may be
considered a separate violation. The commission may authorize an
installment payment schedule for an administrative penalty
assessed under this subchapter, except for an administrative
penalty assessed under Section 7.057 or assessed after a hearing
under Section 7.058.

SECTION 7. Section 7.054, Water Code, is amended to read as
follows:

Sec. 7.054. REPORT OF VIOLATION. (a) If, after examination
of a possible violation and the facts surrounding that possible
violation, the executive director concludes that a violation has
occurred, the executive director may issue a preliminary report in
accordance with commission rules that includes recommendations
regarding any penalty or corrective action.

(b) A report regarding a possible violation under Chapter 11

76R3732 MI-D 6
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must state the facts on which the conclusion was based and

recommend the amount of any penalty. The executive director shall

base the recommended amount of the proposed penalty on the factors

provided by Section 7.053 and shall analyze each factor £for the

benefit of the commission.

SECTION 8.' Section 7.069, Water Code, is amended to read as

follows:

Sec. 7.069. DISPOSITION OF PENALTY. (a) Except as provided

by Subsection (b), a [A] penalty collected under this subchapter

shall be deposited to the credit of the general revenue fund.

(b) A penalty collected under this subchapter from a public

utility shall be paid to the commission and deposited in the water

utility improvement account as provided by Section 341.0485, Health

and Safety Code.

SECTION 9. Subchapter B, Chapter 7, Water Code, is amended
by adding Section 7.076 to read as follows:
Sec. 7.076. COMPROMISE, MODIFICATION, OR REMISSION OF

CERTAIN PENALTIES. Notwithstanding any other provision to the

contrary, the commission may compromise, modify, or remit, with or

without condition, any penalty imposed under this subchapter for a

violation under Chapter 11.

SECTION 10. Section 7.102, Water Code, is amended to read as
follows:

Sec. 7.102. MAXIMUM PENALTY. (a) A person who causes,
suffers, allows, or permits a violation of a statute, rule, order,
or permit relating to Chapter 11, 18, 32, 33, or 34 of this code or

Chapter 366, 371, or 372, Health and Safety Code, shall be assessed

76R3732 MI-D 7
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for each violation a civil penalty not less than $50 nor greater
than §$5,000 for each day of each violation as the court or jury
considers proper.

(b) The amount of a penalty for a violation of a rule or

order issued by the commission under Section 12.052 may not exceed

$5,000.

(c) A person who causes, suffers, allows, or permits a

violation of a statute, rule, order, or permit relating to Chapter

13 shall be assessed for each violation a civil penalty not 1less

than $100 nor greater than 85,000 for each day of each violation as

the court or jury considers proper.

(d) A person who -causes, suffers, allows, or permits a
violation of a statute, rule, order, or permit relating to any
other matter within the commission's jurisdiction to enforce,
other than violations of Chapter [+%7] 12, [¥37] 16, or 36 of this
code, or Chapter 341, Health and Safety Code, shall be assessed for
each wviolation a civil penalty not less than $50 nor greater than
$25,000 for each day of each violation as the court or Jjury
considers proper.

. (e) Each day of a continuing violation is a separate
violation.

SECTION 11. Sections 7.105(a) and (c), Water Code, are
amended to read as follows:

(a) On the request of the executive director or the
commission, the attorney general shall institute a suit in the name
of the state for injunctive relief under Section 7.032, to recover

a civil penalty, or for both injunctive relief and a civil penalty.

76R3732 MI-D 8
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The attorney general may initiate a suit for recovery of a penalty

under this section for a violation under Section 13.414.

(c) Except as provided by this subsection, the [The] suit

may be brought in Travis County, in the county in which the
defendant resides, or in the county in which the violation or

threat of violation occurs. A suit to recover a penalty for a

violation of a rule or order issued by the commission under Section

12.052 may be brought in Travis County.

SECTION 12. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.1075 to read’'as follows:
Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC

UTILITY. A penalty collected under this subchapter from a public

utility shall be paid to the commission and deposited in the water

utility improvement account as provided by Section 341.0485, Health

and Safety Code.

SECTION 13. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.112 to read as follows:

Sec. 7.112. LIMITATION ON SUIT FOR VIOLATION OF SECTION

11.082. An action to collect the penalty proﬁided by Section 7.102

for a violation of Section 11.082 must be brought within two years

from the date of the alleged violation.

SECTION 14. Section 7.351, Water Code, is amended to read as
follows:

Sec. 7.351. CIVIL SUITS. If it appears that a violation or
threat of violation of Chapter 16, 26, 28, or 34 of this code or
Chapter 341, 361, 371, 372, or 382, Health and Safety Code, or a

provision of Chapter 401, Health and Safety Code, under the

76R3732 MI-D 9




—

o VW O N o U, WwN

N N N N N N N N ok ek e e e e e e e
Ny b W RO w0 NN Y TR WN

commission's jurisdiction or a rule adopted or an order or a permit
issued under those chapters or provisions has occurred or is
occurring in the jurisdiction of a 1local government, the local
government or, in the case of a violation of Cﬁapter 401, Health
and Safety Code, a person affected as defined in that chapter, may
institute a civil suit under Subchapter D in the same manner as the
commission in a district court by its own attorney for the
injunctive relief or civil penalty, or both, as authorized by this
chapter against the person who committed, is committing, or is
threatening to commit the violation.

SECTION 15. Section 11.0843, Water Code, is transferred to
Subchapter €, Chapter 7, Water Code, renumbered as Section 7.077,
and amended to read as follows:

Sec. 7.077 [++-6843]. FIELD CITATION. (a) Upon witnessing
a violation of Chapter 11 [this-ehapter] or a rule or order or a

water right issued under Chapter 11 [this-chapter]), a watermaster

or the watermaster's deputy, as defined by commission rule, may
issue the alleged violator a field citation alleging that a
violation has occurred and providing the alleged violator the
option of either:

(1) without admitting to or denying the alleged
violation, paying an administrative penalty in accordance with the
predetermined penalty amount established under Subsection (b) of
this section and taking remedial action as provided in the
citation; or

(2) requesting a hearing on the alleged violation in

accordance with Section 7.058 [+3++6842] of this code.

76R3732 MI-D 10
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(b) By rule the commission shall establish penalty amounts

corresponding to types of violations of Chapter 11 [this-chapter]

or rules or orders adopted or water rights issued under Chapter 11

[ehis-chapter].
[tey——-A---penaity--cotiected--under--this--section--shaii--be
deposited-in-the—state--treasury--to--the?-credét-—of—-the——generai
revente—£funds ]
SECTION 16. Section 11.085, Water Code, is amended by adding
Subsection (w) to read as follows:

(w) The requirements of this section apply to the transfer

of water from one river basin to another regardless of whether all

or any part of the water right, permit, certified filing, or

certificate of adjudication under which the water is authorized to

be used is also transferred.

SECTION 17. Section 11.138(a), Water Code, is amended to
read as follows:

(a) The commission may issue temporary permits for
beneficial purposes to the extent that they do not interfere with
or adversely affect prior appropriations or vested rights on the
stream from which water is to be diverted under such temporary
permit. The commission may, by appropriate order, authorize any
member of the commission to approve and issue temporary permits
without notice and hearing if it appears to such issuing party that

sufficient water is available at the proposed point of diversion to

satisfy the requirements of the temporary permit as well as all

existing rights. No temporary permit issued without notice and

hearing shall authorize more than 10 acre-feet of water, nor may it

76R3732 MI-D 11
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be for a term in excess of one year. The commission by rule may

authorize the beneficial use, without a permit, of not more than 25

acre-feet of water, for a term not to exceed one year, if the

‘diversion of water will not affect existing water right holders and

the user of the water registers the use with the commission in the

manner required by the commission.

SECTION 18. Section 11.139, Water Code, is amended to read
as follows:

Sec. 11.139. EMERGENCY AUTHORIZATIONS. [¢ta¥] Except as
provided by Section 11.148 of this code, the commission may grant
an emergency permit, order, or amendment to an existing permit,

certified filing, or certificate of adjudication under Subchapter

L, Chapter 5 [after-notice-to-the-governor-for-an-initiat-period-of

rot--more-—--than--120-~-days-if-the-commission-finds-that-emergency
conditions—exist-which-present-an-imminent--threat--to--the--pubiie
heatth——-and--safety-and-which-override-the-necessity—to—compiy-with
established--statutory--procedures——and--there--are-—--no---feasibte
practicabie—--atternatives--to——the--emergency--authorizations—-Such
emergency-action-may-be-reneved-once-for-not-tonger-than-66-days].
[tb}--A-person-desiring-to-obtain-an-emergency-—-authorization
under——-this--section--shaiti--submit--to--the--commission--a--sworn
appiication-containing-the-fotiowing-informations
[t1y--a--deseripeion——of~--the--condition--of--emergency
justifying-the-granting-eof-the-emergency-authorizations
[¢2y--a-statement-setting-forth-facts-which-support-the
£indings-required-under—this-sections

[fa7——an-estimate-ef—the-dates-on——which—-the--propeéed

76R3732 MI-D 12
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authorization-shouild-begin-and-ends
[t4y--a--desecription-—-of--the--action--sought--and--the
activity-proposed-to-be-atiowed;-mandated;-or-prohibiteds-and
[{5y--any--other--statements-or-information-requireéd-by
the-commissions
[tey-—-Ff-the-commission-£finds-the-appiicantis—statement--made
under—-Subsection-{by-of-this-section-to-be-correct;-the-commission
may-grant--emergency--authorizations——under--this—-section--without
notice--and--hearing--or--with--such--notice--and--hearing—-as--the
commission-considers-practicabie-under—-the-cireumnstancess
[t@y-—-£--the--commission--grants——an-emergency-authorization
under-this-section-without-a-hearing;-the-auvthorization-shati-£ix-a
time-and-piace-for-a-hearing-to-be-heid-before-the-commissions——-Fhe
hearing-shaii-be-heid-as-socon-after-the-emergency—-authorization——is
granted-—-as—-is-—-practicabie--but--not-later-than-26-days-after-the
emergency-auvthorization-is-granteds
[tey—-At-the-hearing7-the-commission-shalti-affirmy-modify;-or
set-aside-the-emergency-aunthorizationr——-Any-hearing-on-an-emergency
authorization—shaii—be—cenducted—in-accordanee—with--ehaﬁter--296%7
Government-Code;-and-rutes-of-the-commissions
[¢tEy--FE~--an--imminent-threat-to-the-pubiic-heatth-and-safety
exists-which-requires-emergency-action-before—-the--commission--can
take--action--as--provided--by-Subsections-tay--through-tey-of-this
section-and-there--are--no--feasibte--atternatives;—-the--executive
director—-—-may--grant-an-emergency-aunthorization-after-notice-to-the
governorc——-If--the--execntive---director---issues-—-—-an———-emergency

avthorization--under-—-this--subsection;-the-commission-shati-hoid-a

76R3732 MI-D 13
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hearing-as-provided-for-in-Subsections-tdy-and-tey-of-this-sections
Fhe-requirements——of--Subsection--{tby--of--this--section--shaii--be
satisfied--by-the-applicant-before-action-is-taken-by-the-executive
director-on-the-request-£for-emergency-auvthorizations
[tg)--Fhe--requirements—-of--Section-—+1-132--of——this-—--code
retating--to-—-the——time-for-notice;-newspaper-noticey—and-method-of
giving-a-person-notice-do--not--appty-—to—-a--hearing--hetd--on——-an
apptication--for-an-emergency-aunthorization-under-—this-sectiony-but
such--generai--notice--of--the—-hearing--shati--be--given--as---the
commission;——-under—-Subsections--te)--and--{tey——-of-—-this--sections
considers-practicabie-under-the-circumstancess
[th)--Fhe-commission-may--grant-—-an--emergency-—aunthorization
under—-this--section--£for--the-temporary-transfer-and-use-of-ati-or
part-of-a-permit;—certified-£ilingy-or-certificate-of--adjudication
for--other--than-domestic-or-municipat-use-to-a-retait-or-whotesate
water-suppltier-£for-publtic-heatth-and-safety-purposess——in——addition
to--the--requirements--contained-in-Subsection-tby-of-this-sectiony
the-commission-may-direct-that-the-appiicant-witi--timety--pay-—the
amounts——£for--which--the--appticant-may-be-potentiatiy-itiablte-under
Subsection-{t4y-of-this-section-and-to-the-extent-aunthorized-by—-1aw
witi-—-fully-——-indemnify--and--hoid-harmiess-the-state;-the-executive
director;-and-the-commission-£rom-any-and--att--tiabitity--£or-—the
atthorization-—sought--—-Fhe--commission--may--order--bond-or-other
surety—én-a-form—acceptabie—to—the-commisséon-as-—a——condition-ffor
such--emergeney--atthorizations—---FThe--commission--may-not-grant-an
emergency-anthorization-under—-this--section--which--wouid--cause--a

viotation-of-a-federal-regutations

76R3732 MI-D 14
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[¢tiy--In--transferring--the--amount-of-water-requested-by-the
appiieant7-the-exeeutive-direetor-or—the—commissien-shaii--aiiocate
the--requested-amount-among-two-or-more-permits;-certified-£itingsy
or——certificates--of--adjudication--for--other--than--domestiec---or
municipat-uses

[fj7——The——person——granted--an--emergency-autherization-undef
Subsection-thy-of-this-section-is--tiablte--to--the--owner—--and--the
ownertis——agent-——-or-—-tessee-from-whom-the-use-is-transferred-£for-the
£air-market-vaiune-of-the-water-—-transferred--as—--weiti--as--for--any
damages——caused--by-the-transfer-of-use-—-¥f;-within-60-days-of-the
terminatien-ef—the-authorization7-the-parties-de-not—agree——on——the
amount-dues-or-if-fulti-payment-is-not-made;-either-party-may-£ite-a
ecompiaint--with--the-—commission——-to-determine-the-ameunt-due---Fhe
commission-may-use-dispute-resolution-procedures--£for--a--compiaint
fiied—-under—-this-subsectionw--hfter-exhausting-aii-adménistrati#e
remedies-under—this-subsectiony-an--owner--from--whom--the--use--is
transferred-may-£fite-suit-to-recover-or-determine-the-amount-due-in
a-—district--court-in-the-county-where-the-owner-resides-or-has-its
headquarterss——-Fhe-prevaiiing-party-in--a-—-suit--£i+ted--under--this
subsection--is—-entitted--to——-recover--court--costs——-and-reasonabie
attorneyits—£eess

[tky-—-Fhe-commission-may-presecribe-ruies-and-adopt-£fees-which
are-necessary-to-carry-out-the-provisions-eof-this-seections

[{3y--An-emergency—authorization-dees-not-vest—-in-the-grantee
any-right-te-the-diversion7-impoundment;-or-use-of-water—-and--shait
expire—and—be—cancei}ed—in-aecordance-wéth—its-terns:]

SECTION 19. Section 11.173(b), Water Code, is amended to

76R3732 MI-D 15
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read as follows:

(b) A permit, certified filing, or certificate of
adjudication or a portion of a permit, certified £iling, or
certificate of adjudication 1is exempt £from cancellation under
Subsection (a) of this section:

(1) to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514 (1985)
or a similar governmental program; [eofr]

(2) if any portion of the water authorized to be used
pursuant to a permit, certified filing, or certificate of
adjudication has been used in accordance with a regional water plan
approved pursuant to Section 16.053 of this code;

(3) if the permit, certified filing, or certificate of

adjudication was obtained to meet demonstrated long-term public

water supply or electric generation needs as evidenced by a water

management plan developed by the holder and consistent with

projections of future water needs contained in the state water

plan; or
(4) if the permit, certified filing, or certificate of

adjudication was obtained as the result of the construction of a

reservoir funded, in whole or in part, by the holder of the

permit, certified filing, or certificate of adjudication as part of

the holder's long-term water planning.

SECTION 20. Section 11.177(b), Water Code, 1is amended to

read as follows:

(b) In determining what constitutes reasonable diligence or
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a justified nonuse as used in Subsection (a)(2) of this section,
the commission shall give consideration to:

(1) whether sufficient water is available in the
source of supply to meet all or part of the appropriation‘during
the 10-year period of nonuse;

(2) whether the nonuse is justified by the holder's
participation in the federal Conservation Reserve Program or a
similar governmental program as provided by Section 11.173(b)(1) of
this code;

(3) [whether-—the---permit;---certified-—-£itingy——-or
certificate——-of--adjudication--was—-obtained--to--meet-demonstrated
iong-term-publtic-water--suppiy--er——etectric--generation--needs--as
evidenced--by--a--water-management-pian-devetoped-by-the—-hotder-and
consistent-with-projections-of-future-water-needs-contained-in--the
state-water—pians

[¢4y--whether——-the-~-—permit;---certified-——£itingy-——or
certificate-of-adjudication-was--obtained--as——the--resutt--of--the
construction--of--a--reservoir--funded;-in-vhote-or-in-party-by-the
hoitder——-of--the--permit;-——certified--£iting7——or——-certificate-—-of
adjudication-as-part-of-the-hoideris-iong-term-water-piannings

[+5¥] whether the existing or proposed authorized
purpose and place of use are consistent with an approved regional
water plan as provided by Section 16.053 of this code;

(4) [+6¥] whether the permit, certified f£filing, or
certificate of adjudication has been deposited into the Texas Water
Bank as provided by Sections 15.7031 and 15.704 of this code or

whether it can be shown that the water right or water available
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under the right is currently being made available for purchase
through private marketing efforts; or

(5) [+#¥] whether the permit, certified f£filing, or
certificate of adjudication has been reserved to provide for
instream flows or bay and estuary inflows.

SECTION 21. Sections 12.052(c), (d), (e), and (f), Water
Code, are amended to read as follows:

(c) The [Z£--the] owner of a dam that is required to be
constructed, reconstructed, repaired, or removed in order to comply
with the rules and orders promulgated under Subsection (a) of this
section may not wilfully fail [fatts] or refuse [refuses] to comply
within the 30-day period following the date of the commission's

final, nonappealable order to do so and may not [er-if-a-persen]

wilfully fail [£at:s] to comply with any rule or other order issued
by the commission under this section within the 30-day period
following the effective date of the order[7-he-is-tiabte-to-a
penatty-of-not-more-than-$57000-a-day-£for-each-day-he-continues—-to
viotate--this--seetions—--Fhe-state-may-recover—the-penaity-by-suit
brought-for-that-purpose-in-the-district-court-of-Fravis—€ounty].

(d) The commission may issue an emergency works safety order

under Section 5.519 [If-the-cemmission-determines—that—-the-existing

condition--of-the-dam-is-creating-or-witi-cause-extensive-or-severe
property-damage--or--economie--toss-—-to--others—-or--is--posing--an
immediate—-and-serious-threat—to-human-tife-or-heatth—and-that-other
procedures--avaiiabie-—to—-the--commission-to-remedy-or-prevent-the
ocecurrence—of-the-situation-witi-resutt-in-unreasonabie-detay;—--the

conmission--may--issue--an--emergency--order;--either--mandatory-or
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prohibitory-in-nature;-directing-the-owner—--of--a--dam-—to--repairy
modify;—-maintain;--dewater;-or-remove-the-dam-which-the-commission
determines-is-unsafe---The-emergency-order-may——be--issued--without
notice--to~--the--dam--owner-or-with-noetice-the-commission-considers
practicabie-under-the-circumstances---Fhe-notice-does-not--have--to
compiy-with-Ehapter-2601i7-Government—€ode].

(e) [E€--the--commission--issues--an--emergency--order—under
atthority-eof-this-section-without-notice—-to-—the--dam--owner;-—the
commission--shati-£in-a-time-and-ptace-for-a-hearing-which-shaii-be
held-as-soon-as-practicabte-to-affirm;-modify;——or--set——aside--the
emergency——order----Fhe-notice-dees-net-have-to-compiy-with-€hapter
200t7-6overnment-€odes—-if-the-nature-of--the-—commissionis—-action
requires—-further-proceedings;-those-proceedings-shaii-be-conducted
as--appropriate——-under—--the--Administrative--Procedure-——and-—-Fexzas
Register——-Aet7--as--amended-tArticie-6252-13a7;-Vernonts-Texas-€ivii
Seatutesys

[+£)Y] Nothing in this section or in rules or orders made by
the commission shall be construed to relieve an owner or operator
of a dam or reservoir of the 1legal duties, obligations, or
liabilities incident to ownership or operation.

SECTION 22. Section 13.411, Water Code, is transferred to
Subchapter B, Chapter 7, Water Code, renumbered as Section 7.0325,
and amended to read as follows:

Sec. 7.0325 [#3<-4%%]. ACTION TO ENJOIN OR REQUIRE

COMPLIANCE: RETAIL PUBLIC UTILITIES. (a) If the commission has

reason to believe that any retail public utility or any other

person or corporation is engaged in or is about to engage in ‘any
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act in violation of Chapter 13 [this-chapter] or of any order or

rule of the commission entered or adopted under Chapter 13 [this

ehapter] or that any retail public utility or any other person or

corporation is failing to comply with Chapter 13, [this-chapter] or

with any rule or order, the attorney general on request of the
commission, in addition to any other remedies provided in this
chapter, shall bring an action in a court of competent jurisdiction
in the name of and on behalf of the commission against the retail
public utility or other person or corporation to enjoin the
commencement or continuation of any act or to require compliance

with Chapter 13 [this—chapter] or the rule or order.

(b) If the executive director has reason to believe that the
failure of the owner or operator of a water utility to properly
operate, maintain, or provide adequate facilities presents an
imminent threat to human health or safety, the executive director
shall immediately:

(1) notify the utility's representative; and
(2) initiate enforcement action consistent with:
(A) this subchapter; and
(B) procedural rules adopted by the commission.

SECTION 23. Chapter 7, Water Code, is amended by adding
Subchapter I, and Sections 13.412, 13.4131, and 13.4132, Water
Code, are transferred to Subchapter I, Chapter 7, Water Code,
redesignated as Sections 7.401, 7.402, and 7.403, ana amended to
read as follows: '

SUBCHAPTER I. RECEIVERSHIP; SUPERVISION OF CERTAIN UTILITIES

Sec. 7.401 [$#374%2]. RECEIVERSHIP. (a) At the request of
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the commission, the attorney general shall bring suit for the
appointment of a receiver to collect the assets and carry on the
business of a water or sewer utility that:

(1) has abandoned operation of its facilities;

(2) informs the commission that the owner |is
abandoning the system;

(3) violates a final order of the commission; or

(4) allows any property owned or controlled by it to
be used in violation of a final order of the commission.

(b) The court shall appoint a receiver if an appointment is
necessary:

(1) to guarantee the collection of assessments, fees,
penalties, or interest;

(2) to guarantee continuous and adequate service to
the customers of the utility; or

(3) to prevent continued or repeated violation of the
final order.

(c) The receiver shall execute a bond to assure the proper
performance of the receiver's duties in an amount to be set by the
court.

(d) After appointment and execution of bond, the receiver
shall take possession of the assets of the utility specified by the
court. Until discharged by the court, the receiver shall perform
the duties that the court directs to preserve the assets and carry
on the business of the utility and shall strictly observe the final
order involved.

(e) On a showing of good cause by the utility, the court may
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dissolve the receivership and order the assets and control of the

business returned to the utility.

(£) For purposes of this section and Section 7.403

[#3-4%32], abandonment may include but is not limited to:

(1) failure to pay a bill or obligation owed to a
retail public wutility or to an electric or gas utility with the
result that the utility service provider has issued a notice of
discontinuance of necessary services;

(2) failure to provide appropriate water or wastewater
treatment so that a potential health hazard results;

(3) failure to adequately maintain facilities,
resulting in potential health hazards, extended outages, or
repeated service interruptions;

(4) failure to provide customers adequate notice of a
health hazard or potential health hazard;

(5) failure to secure an alternative available water
supply during an outage;

(6) displaying a pattern of hostility toward or
repeatedly failing to respond to the commission or the utility's
customers; and |

(7) £failure to provide the commission with adequate
information on how to contact the utility for normal business and
emergency purposes.

(g) Notwithstanding Section 64.021, Civil Practice and
Remedies Code, a receiver appointed under this section may seek
commission approval to acquire the water or sewer utility's

facilities and transfer the utility's certificate of convenience
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and necessity. The receiver must apply in accordance with

Subchapter H, Chapter 13.

Sec. 7.402 [%+3+413%]. SUPERVISION OF CERTAIN UTILITIES. (a)
The commission, after providing to the utility notice and an
opportunity for a hearing, may place a utility under supervision
for gross or continuing mismanagement, gross or continuing

noncompliance with Chapter 13 [this-chapter] or commission rules,

or noncompliance with commission orders.
(b) While supervising a utility, the commission may require
the utility to:
(1) meet [abide---by] conditions and requirements
prescribed by the commission, including:

(A) [+%#¥] management requirements;

(B) [+2y] additional reporting requirements;

(C) [+3¥] restrictions on hiring, salary or
benefit increases, capital investment, borrowing, stock issuance or
dividend declarations, and liquidation of assets; and

(D) [+4Y] a requirement that the utility place
the utility's funds into an account in a financial institution
approved by the commission and use of those funds shall be
restricted to reasonable and necessary utility expenses; and[-~]

(2) [te)--White-supervising-a-utitity;-—the--commission
may--require--that--the--ueitity] obtain commission approval before

taking an [any] action [that-may-be] restricted under Subdivision

(1) [Subseection-tby] of this section.

c An [Any] action  or transaction for which commission

approval is required by this section that [whieh] occurs without
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commission approval may be voided by the commission.

Sec. 7.403 [$#3<-4%32]. OPERATION OF UTILITY THAT DISCONTINUES
OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER. (a) The
commission, after providing to the utility notice and an
opportunity to be heard by the commissioners at a commission
meeting, may authorize a willing person to temporarily manage and
operate a utility if the utility:

(1) has disconéinued or abandoned operations or the
provision of services; or
(2) has been or is being referred to the attorney
general for the appointment of a receiver under Section 7.401
[$3-432].
(b) The commission may appoint a person under this section

by emergency order under Section 5.507 and may authorize an

emergency rate increase by emergency order under Section 5.508(7

anéd-—notice--of-—-the--action-is-adequate-if-the-notice-is-maiied-or
hand-delivered-—-to--the--iast--known--address——of-——the--—-utiiiteyts
headquarters].

(c) A person appointed under this section has the powers and
duties necessary to ensure the continued operation of the utility
and the provision of continuous and adequate services to customers,
including the power and duty to:

(1) read meters;

(2) bill for utility services;
(3) collect revenues;

(4) disburse funds;

(5) access all system components; and
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(6) request rate increases.

(d) This section does not affect the authority of the
commission to pursue an enforcement claim against a utility or an
affiliated interest.

SECTION 24. Section 13.414, Water Code, is amended to read
as follows:

Sec. 13.414. VIOLATION BY [PENALF¥--AGAINSF] RETAIL PUBLIC

UTILITY OR AFFILIATED INTEREST. A [+ey-Any] retail public utility

or affiliated interest may not violate [that--vietates] this

chapter, fail [£a%%s] to perform a duty imposed on it, or fail,
neglect, [faitsy-negiectsy] or refuse [refuses] to obey an order,
rule, direction, or reduirement of the commission or decree or
judgment of a court [is-subject-to-a-ecivii-penatty-of-not-tess-than
$106-nor-mere-than-$57000-for-each-viotation].

[tby—-A-retaii-publie-utitity-or-affitiated-interest——commits
a--separate--viotation--each-day-it-continues-to-vioiate-Subsection
tay-of-this-section~

[tey—-Fhe-attorney-generat-shali-institute-suit-—-on——his—-own
inttiative-—or--at-the-request-of;-in-the-name-of;-and-on-behaif-of
the-commissien~-in-a-court-of-competent-jurisdiction-to-recover-—-the
penatty-under—this-sections)

SECTION 25. Section 13.417, Water Code, is transferred to
Subchapter B, Chapter 7, Water Code, renumbered as Section 7.034,
Water Code, and amended to read as follows:

Sec. 7.034 [#3+4%7]. CONTEMPT PROCEEDINGS IN UTILITY ACTION.

If any person or retail public utility fails to comply with any

lawful order of the commission issued under Chapter 13 or with any
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subpoena or subpoena duces tecum issued in a proceeding under

Chapter 13 or if any witness refuses to testify about any matter on

which he may be lawfully interrogated in a proceeding under Chapter

13, the commission may apply to any court of competent jurisdiction
to compel obedience by proceedings for contempt.

SECTION 26. Sections 35.008(b), (c), and (d), Water Code,
are amended to read as follows:

(b) The commission shall call a public comment [an

evidentiary] hearing to consider:

(1) the designation of a priority groundwater
management area;

(2) whether a district should be created over all or
part‘of a priority groundwater management area; or

(3) whether all or part of the land in the priority
groundwater management area should be added to an existing
district.

(c) Public comment [Evidentiary] hearings shall be held at a

location in one of the counties in which the priority groundwater
management area is located, or proposed to be located, or in the
nearest convenient locatioh if adequate facilities are not
available in those counties.

(d) At the public comment hearing, the commission shall hear

testimony and receive evidence from affected persons. The
commission shall consider the executive director's report and
supporting information and the testimony and evidence received at

the public comment hearing. If the commission considers further

information necessary, the commission may request such information
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from any source. Any testimony, evidence, report, comments, or

other information received by the commission at a public comment

hearing becomes part of the record of the contested case hearing on

designation of the priority groundwater management area, creation

of a district over all or part of the priority groundwater

management area, or addition of any part of the land in the

priority groundwater management area to an existing district.

SECTION 27. Chapter 35, Water Code, is amended by adding
Section 35.010 to read as follows:

Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER

DESIGNATION OF PRIORITY GROUNDWATER MANAGEMENT AREA. The

commission may not consider the creation of a groundwater

conservation district in a designated priority groundwater

management area before the conclusion of the next regular session

of the Texas Legislature following the designation unless the local

landowners have initiated a petition process under Chapter 36 for

the creation of a groundwater conservation district with a priority

groundwater management area.

SECTION 28. Section 35.012, Water Code, is amended by adding
new Subsections (c¢) and (d), relettering existing Subsections (c),
(d), (e), and (f) as Subsections (e), (£f), (g), and (h), and
amending existing Subsection (d), to read as follows:

(c) Not later than the 10th day after the date on which the

commission order designating a priority groundwater management area

is issued, the commission shall send written notice of the

commission's actions to each landowner in the designated priority

groundwater management area at the landowner's most recent known
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address as shown in the tax rolls of the county in which the land

is located. The notice must include the commission's findings and

conclusions from the data and information considered in designating

the priority groundwater management area and the commission's

recommendation regarding the need for a groundwater conservation

district in the priority groundwater management area.

(d) As soon as possible after a commission order designating

a priority groundwater management area, the Texas Agricultural

Extension Service shall begin an educational program within the

area with the assistance and cooperation of the Texas Water

Development Board, the commission, other state agencies, and

existing districts to inform the residents of the status of the

area's water resources and management options including possible

formation of a district.

(e) Following the issuance of a commission order under
Subsection (b), the landowners in the priority groundwater
management area may:

(1) create one or more districts under Subchapter B,
Chapter 36;

(2) have the area annexed to a district that adjoins
the area; or

(3) create one or more districts through the
legislative process.

(£) [+@¥] The commission shall identify the areas subject to
the order of the commission issued under Subsection (b) that have
not been incorporated into a district and shall delineate proposed

boundaries of a district to include those areas. [ZE—-the
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commission-proposes-the-creation-of--one-——-or--more—--districtsy—-the
Pexas--Agricutbural--Extension--Service--shati-begin-an-educationa
pregram-vwithin-such-areas-with-the-assistance—--and--cooperation——of
the--FPexas--Water--Pevelopment--Board;--the-commissiony—-other—-state
agencies;-and-existing-districts-to-inform-—the--residents—-of--the
status-—of--the--areats--water--resources—-and--management--options
inetuding--possible--formation--of-a-districtr-before-beginning-the
procedures-for-creation-of-a-district——-provided--in--Subchapter--B7
Ehapter-36+]

{g) [tey] If the commission fails to find that the district
would be a benefit to the 1land and other property within the
priority groundwater management area, that there is a public need
for the district, or that creation of the district will further the
public welfare, the commission shall issue an order stating that a
district should not be created within the boundaries of the
priority groundwater management area.

(h) [t£¥] An order of the commission issued under this
section may not be appealed.

SECTION 29. Section 36.014, Water Code, is amended to read
as follows:

Sec. 36.014. NOTICE AND HEARING ON DISTRICT CREATION. [+¢a}]

If a petition is filed under 'Section 36.013 or the commission

proposes that a district be created under Section 35.012(b), the‘

commission shall give notice of the [an] application or proposal as

required by Section 49.011(a) and may conduct a hearing on the

application or proposal if the commission determines that a hearing

is necessary under Section 49.011.
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[tb}--Ff~--the--petition--contains--a—-request--to--create--a
management-area-in-ati-or-part-of-the-preposed-distriety-the-notice
must-alse—-be-given-in-accordance-with-the-requirements--in--Seetion
35-066-for-the-designation-of-management—-areass]

SECTION 30. Section 36.015, Water Code, is amended to read
as follows:

Sec. 36.015. FINDINGS. (a) If the commission finds that a

district requested by petition or proposed by the commigsion is

feasible and practicable, [that-i#] would be a benefit to the 1land
in the district, and [that--it] would be a public benefit or

utility, the commission shall issue an order containing these

findings granting the petition or adopting the proposal, as

appropriate.

(b) If the commission finds that a district is not feasible
and practicable, that it would not be a benefit to the land in the
district, that it would not be a public benefit or utility, or that
it is not needed, the commission by order shall deny the petition

or reject the proposal, as appropriate.

(c) The commission may adjust the boundaries of the proposed
district to exclude any land that would not be benefited by
inclusion in the district and is not necessary to the district for
proper regulation of the groundwater reservoir.

(d) If the commission grants the petition or adopts the

proposal to create the district, it shall direct in its order
creating the district that an election be called by the temporary
directors to confirm the creation of the district and to elect

permanent directors.
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(e) [FPhe-refusai-to-grant-a-petition-to—-create--a--distriect
does--not--invatidate—-or--affect-the-designation-of-any-management
area-requested-in-the-same-petitions

[+£¥] The commission shall act on the petition or its
proposal within a reasonable amount of time.

SECTION 31. Subchapter D, Chapter 36, Water Code, is amended
by adding Section 36.1074 to read as follows:

Sec. 36.1074. EXTENSION OF DISTRICT AUTHORITY TO ADDITIONAL

AQUIFERS WITHIN DISTRICT'S GEOGRAPHIC BOUNDARIES. (a) The

commission by rule shall establish a procedure by which a district

created by special law may petition to extend the district's

authority to include management of any aquifer within the

geographic boundaries of the district the management of which is

not provided for by the special law creating any district.

(b) Rules adopted by the commission under this section shall

establish grounds for a petition described by Subsection (a),

including:

(1) a change in pumping conditions;

(2) a change in water gquality conditions;

(3) a finding that another aquifer is affecting water

levels in the primary managed aquifer; and

(4) other grounds the commission may specify.

(c) A petition under this section may be granted only by

order of the commission.

SECTION 32. Section 36.0151, Water Code, is amended to read

as follows:

Sec. 36.0151., NOTICE OF CREATION BY COMMISSION OF DISTRICT
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FOR PRIORITY GROUNDWATER MANAGEMENT AREA. [ta&y--ff-the--commission
proposes--that-—a--district~--be-created-under-Seection-35-612¢dy7-%¢
shati-in-tts-order-creating-the--district—-provide-—-that--temporary
directors-be-appointed-under-Seection-36-016-and-that-an-etection-be
catied--by-—-the--temporary-directors-to-confirm-the-creation-of-the
district-and-to-etect-permanent-directorss

[¢B>Y] The commission shall notify the county commissioners
court of each county with territory in the district of the
district's creation as soon as practicable after issuing the order

under Section 36.015(a) creating a [the] district proposed by the

commission under Section 35.012(b).

SECTION 33. Section 36.108, Water Code, is amended to read

as follows:

Sec. 36.108. JOINT PLANNING IN MANAGEMENT AREA OR PRIORITY

GROUNDWATER MANAGEMENT AREA. (a) If two or more districts are

located within the boundaries of the same management area or

priority groundwater management area, each district shall prepare a

comprehensive management plan as required by Section 36.1071
covering that district's respective territory. On completion of
the plan, each district shall forward a copy of the new revised
management plan to the other districts in the management area or

priority groundwater management area.

(b) The board of directors of each district in the

management area or priority groundwater management area may, by

resolution, call a joint meeting with the boards of directors of
the other districts in the management area or priority groundwater

management area to review the management plans and accomplishments
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for the management area or priority groundwater management area.

The boards shall meet to consider the plans individually and shall
compare them to other management plans then in force in the
management area. In reviewing the management plans, the boards
shall consider:

(1) the goals of each management plan and its impact

on planning throughout the management area or priority groundwater

management area;

(2) the effectiveness of the measures established by
each management plan for conserving and protecting groundwater and
preventing waste, and the effectiveness of these measures in the

management area or priority groundwater management area generally;

and
(3) any other matters that the boards consider
relevant to the protection and conservation of groundwater and the

prevention of waste in the management area or priority groundwater

management area.

(c) A‘joint meeting of the boards of directors must be held
in accordance with the Open Meetings Act, Chapter 551, Government
Code. Notice of the meeting shall be given in accordance with the
requirements for notice of district board of directors meetings
under that Act. In addition, notice of the meeting shall be
published not later than the 30th day before the date of the
scheduled meeting in a newspaper with general circulation in each

county in the management area or priority groundwater management

area.

(d) A district in the management area or priority
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groundwater management area may file a petition with the commission

requesting an inquiry if the petitioner district believes that:
(1) another district in the management area oOr

priority groundwater management area has failed to adopt rules;

(2) the groundwater in the management area or priority

groundwater management area is not adequately protected by the

rules adopted by another district; or

(3) the groundwater in the management area or priority

groundwater management area is not adequately protected due to the

failure of another district to enforce substantial compliance with
its rules.

(e) Not 1later than the 90th day after the date the petition
is filed, the commission shall review the petition and either:

(1) dismiss it if it finds that the evidence 1is not
adequate to show that any of the conditions alleged in the petition
exist; or

(2) select a review panel as provided in Subsection
().

(f) The commission may appoint a review panel consisting of
a chairman and four other members. A director or general manager.

of a district located outside the management area or priority

groundwater management area that is the subject of the petition may

be appointed to the review panel. The commission may not appoint
more than two members of the review panel from any one district.
The commission also shall appoint a disinterested person to serve
as a nonvoting recording secretary for the review panel. The

recording secretary may be an employee of the commission. The
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BILL ANALYSIS

Senate Research Center S.B. 1311
76R3732 MI-D By: Brown
Natural Resources
3/29/1999
As Filed

DIGEST

The 75th Texas Legislature established a comprehensive framework for planning the development and
management of the state’s water resources in Senate Bill 1. The consolidation of such authority relating
to water rights and water utilities was intentionally avoided so as not to interfere with changes to those
provisions in S.B. 1. The Interim Committee on Water Resource Development and Management, through
its monitoring of the implementation of S.B. 1 also developed recommendations pertaining to the related
activities of the Texas Natural Resource Conservation Commission (commission) under S.B.1, including
the process for creating priority groundwater management areas and groundwater conservation districts.
S.B. 1311 consolidates the emergency order and enforcement authorities of the commission related to
water rights and water utilities.

PURPOSE
As prbposed, S.B. 1311 regulates development and management of water resources.
RULEMAKING AUTHORITY

Rulemaking authority is granted to the Texas Natural Resource Conservation Commission in SECTION
2 (Sections 5.517(d) and Section 5.518(d), Water Code), SECTION 17 (Section 11.138(a), Water Code),
and SECTION 31 (Section 36.1074(a), Water Code) of this bill.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 5.504(a), Water Code, to require an emergency order to set a time for the
hearing not later than the 20th day after the date the emergency order is issued, if the emergency order is
issued under Section 5.517 or 5.518.

SECTION 2. Amends Chapter 5L, Water Code, by adding Section 5.517, 5.518, 5.519, and 5.520, as
follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER; AMENDMENT TO
WATER RIGHT. Authorizes the Texas Natural Resource Conservation Commission
(commission) by emergency order to issue a permit to divert and use water or amend an existing
permit, certified filing, or certificate of adjudication for an initial period not to exceed 120 days if
the commission finds that certain actions have taken place, except as provided by Section 5.506
and after notification to the governor. Authorizes the executive director to issue an emergency

. order if an imminent threat to the public health, safety, and welfare or the environment exists that
requires emergency action before the commission can take action under Subsection (a) and there
is no feasible alternative. Requires the commission to hold hearing as provided for in Section
5.504 as soon as practicable but, not later than a certain date after issuance of the order t affirm,
modify, or set aside the order, the executive director issues an emergency order under this
subsection. Requires the person desiring the emergency to comply with Section 5.502 before the
executive director may act on the request for emergency action. Provides that the notice
requirements of Section 11.132 relating to the time for notice, newspaper notice , and method of

. giving a person notice do not apply to a hearing held on an application for an emergency order
under this section. Requires the commission to give the general notice of the hearing that the
commission considers practicable under the circumstances. Authorizes the commission to adopt
rules and impose fees necessary to carry out the provisions of this section. Provides that an
emergency order under this section does not vest in the grantee of any right to the diversion,
impoundment, or use of water and expires by its terms.
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Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF WATER
RIGHT. Authorizes the commission by emergency order to grant the temporary transfer and use
of all or part of a surface water right for other than domestic or municipal use to a retail or
wholesale water supplier for public health and safety purposes. Authorizes the commission to

- direct the applicant to timely pay the amounts for which the applicant may be potentially liable
under this section and to fully indemnify and hold harmless the state, executive director, and the
commission from any and all liability for the order sought. Authorizes the commission to order
bond or other surety in a form acceptable to the commission as a condition for an emergency order
under this section. Prohibits the commission from granting an emergency authorization under this
section that would cause a violation of a federal regulation. Provides that a person granted an
emergency authorization under this section is liable to the owner from whom the use is transferred
and for any damages proximately caused by the transfer of use. Authorizes either party to filea

- complaint with the commission to determine the amount due, if, within 60 days of the termination
of the order, the parties do not agree on the amount due, or if full payment is not made. Requires
the commission, by rule, to establish a dispute resolution procedure for a complaint filed under this
section. Authorizes an owner from whom the use is transferred to file suit to recover or determine
the amount due in a district court in the county where the owner resides or has its headquarters.
Provides that the prevailing party in a suit filed under this subsection is entitled to recover court
cost and reasonable attorney’s fees.

" Sec. 5.519. EMERGENCY WORKS SAFETY ORDER. Authorizes the commission to issue a
mandatory or prohibitory emergency order directing the owner of a dam, levee, or other water-
storage or flood control work to repair, modify, maintain, dewater, or remove a work if the
commission finds certain conditions exist.

Sec. 5.520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.
Authorizes the commission to issue an emergency order appointing a willing person to temporarily
" manage and operate a utility under Section 7.403. Provides that notice of the action is adequate
if the notice is mailed or hand delivered to the last known address of the utility’s headquarters.

SECTION 3. Amends Section 7.004, Water Code, to provide that nothing in this chapter affects the right
of a private corporation, individual, or political subdivision that has a justiciable interest to pursue any
available common law remedy to enforce a right, to abate a condition of pollution or other nuisance, to
recover damages to enforce a right, or to prevent or seek redress or compensation for violation of a right
or otherwise redress an injury.

SECTION 4. Amends Chapter 7B, Water Code, by adding Section 7.034, as follows:

Sec. 7.034. ATTORNEY’S FEES; COSTS. Authorizes a district court to award the cost of

litigation, including reasonable attorney’s fees and expert costs, to any political subdivision of the

state, private corporation, or individual that is a water right holder and that prevails in a suit for

injunctive relief to redress an unauthorized diversion, impoundment, or use of surface water in
~ violation of Chapter 11 or a rule adopted under Chapter 11.

SECTION 5. Amends Section 7.051(b), Water Code, to provide that except as provided by this
subsection, this subchapter does not apply to violations of Chapter 12, 13, 16, or 36. Provides that this
chapter does apply to Section 16.236. Deletes text regarding Chapter 11 and Chapter 341, Health and
Safety Code. Makes a conforming change.

SECTION 6. Amends Section 7.052, Water Code, to set forth certain penalties for violations. Makes
conforming changes.

SECTION 7. Amend Section 7.054, Water Code, to require a report regarding a possible violation under
Chapter 11 to state the facts on which the conclusion was based and recommend the amount of any
penalty. Requires the executive director to base the recommended amount of the proposed penalty on the
factors provided by Section 7.053 and to analyze each factor for the benefit of the commission.

SECTION 8. Amends Section 7.069, Water Code, to require a penalty collected under this subchapter to

be deposited to the credit of the general revenue fund, except as provided by Subsection (b). Requires a
penalty collected under this subchapter from a public utility to be paid to the commission and deposited
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in the water utility improvement account as provided by Section 341.0485, Health and Safety Code.
SECTION 9. Amends Chapter 7B, Water Code, by adding Section 7.076, as follows:

Sec. 7.076. COMPROMISE, MODIFICATION, OR REMISSION OF CERTAIN
PENALTIES. Authorizes the commission, notwithstanding any other provision to the contrary,
to compromise, modify, or remit, with or without condition, any penalty imposed under this
subchapter for a violation under Chapter 11.

SECTION 10. Amends Section 7.102, Water Code, to prohibit the amount of a penalty for a violation of
a rule under Section 12.052 from exceeding $5000. Requires a person who causes, suffers, allows, or
permits a violation of a statute, rule, order, or permit relating to Chapter 11, to be assessed for each
violation a civil penalty not less than $100 nor greater than $5,000 for each day of each violation as the
court or jury considers proper.

SECTION 11. Amends Sections 7.1059(a) and (c), Water Code, to authorize the attorney general to
initiate a suit for recovery of a penalty under this section for a violation under Section 13.414. Authorizes
the suit to be brought in Travis County, in the county in which the defendant resides, or in the county in
which the violation or threat of violation occurs, except as provided by this subsection. Authorizes a suit
to recover a penalty for a violation of a rule or order issued by the commission under Section 12.052 to
be brought in Travis County.

SECTION 12. Amends Chapter 7D, Water Code, by adding Section 7.1075, as follows:

Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC UTILITY.

" Requires a penalty collected under this subchapter from a public utility to be paid to the
commission and deposited in the water utility improvement account as provided by Section
341.0485, Health and Safety Code.

SECTION 13. Amends Chapter 7D, Water Code, by adding Section 7.112, as follows:

Sec. 7.112. LIMITATION ON SUIT FOR VIOLATION OF SECTION 11.082. Requires an
~ action to collect the penalty provided by Section 7.102 for a violation of Section 11.082 to be
brought within two years from the date of the alleged violation.

SECTION 14. Amends Section 7.351, Water Code, to make a conforming change.

SECTION 15. Amends Section 11.0843, Water Code, by transferring it to Chapter 7C, Water Code, and
renumbering it as Section 7.077, to delete text requiring a penalty collected under this section to be
deposited in the state treasury to the credit of the general revenue fund. Makes conforming changes,

SECTION 16. Amends Section 11.085, Water Code, by adding Subsection (w), to provide that the
requirements of this section apply to the transfer of water from one river basin to another regardless of
whether all or any part of the water right, permit, certified filing, or certificate of adjudication under which
the water is authorized to be used is also transferred.

SECTION 17. Amends Section 11.138(a), Water Code, to authorize the commission, by rule, to authorize
the beneficial use, without a permit, of not more than 25 acre-feet of water, for a term not to exceed one
year, if the diversion of water will not affect existing water right holders and the user of the water registers
the use with the commission in the manner required by the commission.

SECTION 18. Amends Section 11.139, Water Code, to authorize the commission to grant an emergency
permit, order, or amendment to an existing permit, certified filing, or certificate of adjudication under
Subchapter L, Chapter 5. Deletes text regarding emergency authorizations.

SECTION 19. Amends Section 11.173(b), Water Code, to provide that a permit, certified filing, or
certificate of adjudication or a portion of a permit, certified filing, or certificate or adjudication is exempt
from cancellation under Subsection (a) if it was obtained to meet demonstrated long-term public water
supply or electric generation needs as evidenced by a water management plan developed by the holder and
consistent with projections of future water needs contained in the state water plan or if it was obtained as
the result of the construction of a reservoir funded, in whole or in part, by the holder of the permit, certified
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filing, or certificate of adjudication as part of the holder’s long-term planning.
SECTION 20. Amends Section 11.177(b), Water Code, to make conforming changes.

SECTION 21. Amends Sections 12.052(c), (d), (¢) and (f), Water Code, to prohibit the owner of a dam
that is required to be constructed, reconstructed, repaired, or removed in order to comply with the rules
and orders promulgated under Subsection (a) of this section from wilfully failing or refusing to comply
within the 30-day period following the date of the commission’s final, nonappealable order to do so and
from wilfully failing to comply with any rule or other order issued by the commission under this section
within the 30-day period following the effective date of the order. Authorizes the commission to issue an
emergency works safety order under Section 5.519. Deletes text regarding existing conditions of a dam.
Makes conforming changes.

SECTION 22. Amends Section 13.411, Water Code, by transferring it to Chapter 7B, Water Code, and
renumbering it as Section 7.0325, as follows:

Sec. 7.0325. New heading: ACTION TO ENJOIN OR REQUIRE COMPLIANCE: RETAIL
PUBLIC UTILITIES. Makes conforming changes.

SECTION 23. Amends Chapter 7, Water Code, by adding Subchapter I, and Sections 13.412, 13.4131,
and 13.4132, Water Code, transferred to Chapter 71, Water Code, redesignated as Section 7.401, 7.402,
and 7.403, as follows:

SUBCHAPTER L. RECEIVERSHIP; SUPERVISION OF CERTAIN UTILITIES
Sec. 7.401. RECEIVERSHIP. Makes a conforming change.

Sec. 7.402. SUPERVISION OF CERTAIN UTILITIES. Authorizes the commission to require
the utility to meet, rather than abide by, conditions and requirements prescribed by the commission
and to obtain commission approval before taking an action under Subdivision (1), rather than

~ Subsection (b), of this section. Authorizes an action or transaction for which commission approval
is required by this section that occurs without commission approval to be void by the commission.
Deletes text regarding the commission’s supervision of a utility. Makes conforming and
nonsubstantive changes.

Sec. 7.403. OPERATION OF UTILITY THAT DISCONTINUES OPERATION OR IS
REFERRED FOR APPOINTMENT OF RECEIVER. Authorizes the commission to appoint a
person under this section by emergency order under Section 5.507 and to authorize an emergency
_ rate increase by emergency order under Section 5.508, rather than notice of the action is adequate
if the notice is mailed or hand delivered to the last known address of the utility’s headquarters.

SECTION 24. Amends Section 13.414, Water Code, as follows:

Sec. 13.414. New heading: VIOLATION BY RETAIL PUBLIC UTILITY OR AFFILIATE
INTEREST. Prohibits a retail public utility or affiliated interest from violating this chapter, failing
to perform a duty imposed on it, or failing, neglect, or refusing to obey an order, rule, direction,

_ or requirement of the commission or decree or judgment of a court. Deletes text regarding civil
penalty. Makes conforming changes.

SECTION 25. Amends Section 13.417, Water Code, by transferring it to Chapter 7B, Water Code,
renumbered as Section 7.034, Water Code, as follows:

Sec. 7.034. New heading: CONTEMPT PROCEEDINGS IN UTILITY ACTION. Makes
conforming changes.

SECTION 26. Amends Sections 35.008(b), (c), and (d), Water Code, to require the commission to call
a public comment, rather than evidentiary hearing, to consider certain actions. Provides that any testimony,
evidence, report, comment, or other information received by the commission at a public comment hearing
becomes part of the record of the contested case hearing on designation of the priority groundwater
management area, creation of a district over all or part of the priority groundwater management area, or
addition of any part of the land in the priority groundwater management area to an existing district.
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SECTION 27. Amends Chapter 35, Water Code, by adding Section 35.010, as follows:

Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER DESIGNATION OF
PRIORITY GROUNDWATER MANAGEMENT AREA. Prohibits the commission from
considering the creation of a groundwater conservation district in a designated priority

~ groundwater management area before the conclusion of the next regular session of the Texas
Legislature following the designation unless the local landowners have initiated a petition process
under Chapter 36 for the creation of a groundwater conservation district with a priority ground
water management area.

SECTION 28. Amends Section 35.012, Water Code, by adding new Subsections (c) and (d) and
amending existing Subsection (d), to require the commission not later than a certain date on which the
commission order designating a priority groundwater management area is issued, to send a written notice
of the commission’s actions to each landowner in the designation priority groundwater management area
at the landowner’s most recent known address as shown in the tax rolls of the county in which the land is
located. Requires the notice to include the commission’s findings and conclusions from the data and
information considered in designating the priority groundwater management area and the commission’s
recommendation regarding the need for a groundwater conservation district in the priority groundwater
management area. Requires the Texas Agricultural Extension Service to begin an educational program
within the area with the assistance and cooperation of the Texas Water Development Board, the
commission, other state agencies, and existing districts to inform the residents of the status of the area’s
water resources and management options including possible formation of a district. Makes conforming
changes.

SECTION 29. Amends Section 36.014, Water Code, to require the commission to give notice of the
application or proposal as required by Section 49.011(a) and may conduct a hearing on the application or
proposal if the commission determines that a hearing is necessary under Section 49.01 1. Deletes text
regarding management areas.

SECTION 30. Amends Section 36.015, Water Code, to require the commission to issue an order
containing findings granting the petition or adopting the proposal, as appropriate, if the commission finds
that a district requested by petition or proposed by the commission is feasible and practicable, a benefit to
the land in the district, and would be a public benefit or utility. Requires the commission by order to deny
the petition or reject the proposal, as appropriate. Requires the commission to direct in its orders creating
the district that an election be called by the temporary directors to confirm the creation of the district and
to elect permanent directors, if the commission grants the petition or adopts the proposal. Requires the
commission to act on the petition or its proposal within a reasonable amount of time. Deletes text
regarding the refusal to grant a petition.

SECTION 31. Amends Chapter 36D, Water Code, by adding Section 36.1074, as follows:

Sec. 36.1074. EXTENSION OF DISTRICT AUTHORITY TO ADDITIONAL AQUIFERS
WITHIN DISTRICT’S GEOGRAPHIC BOUNDARIES. Requires the commission, by rule, to
establish a procedure by which a district created by special law may petition to extend the district’s

. authority to include management of any aquifer within the geographic boundaries of the district
the management of which is not provided for by the special law creating any district. Requires the
rules adopted by the commission under this section to establish grounds for a petition described
by Subsection (a) including certain conditions. Authorizes a petition under this section to be
granted only by order of the commission.

SECTION 32. Amends Section 36.0151, Water Code, as follows:
- Sec.36.0151. New heading: NOTICE OF CREATION BY COMMISSION OF DISTRICT FOR
PRIORITY GROUNDWATER MANAGEMENT AREA. Requires the commission to notify
the county commissioners court of each county with territory in the district of the district’s creation

as soon as practicable after issuing the order under Section 36.015(2) creating a district proposed
by the commission under Section 35.012(b).

SECTION 33. Amends Section 36.108, Water Code, as follows:

- Sec. 36.108. New heading: JOINT PLANNING IN MANAGEMENT AREA OR PRIORITY
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GROUNDWATER MANAGEMENT AREA. Requires each district to prepare a comprehensive
management plan as required by Section 36.1071 covering that district’s respective territory, if two

~ or more districts are located within the boundaries of the same management area or priority
groundwater management area. Making conforming changes.

SECTION 34. Amends Section 341.047, Health and Safety Code, by transferring it to Chapter 7E, Water
Code, redesignating it as Section 7.1605, Water Code, as follows:

Sec. 7.1605. New heading: VIOLATIONS RELATING TO PUBLIC DRINKING WATER.
Makes conforming changes.

SECTION 35. Amends Section 341.048, Health and Safety Code, as follows:
Sec. 341.048. New heading: VIOLATION. Deletes text regarding certain violations.

SECTION 36. (a) Repealer: (1) Section 11.082, Water Code (Unlawful Use: Civil Penalty).

(2) Section 11.0841, Water Code (Civil Remedy) and Section 11.0842, Water Code
(Administrative Penalty).

- (3) Section 13.4151,Water Code (Administrative Penalty) and Section 13.416,Water Code
(Penalties Cumulative).
(4) Section 35.004, Water Code (Designation of Management Areas), Section 35.005, Water Code
(Petition to Designate a Groundwater Management Area), and Section 35.006, Water Code
(Notice for Designation of Management Area).

(b) Section 341.049 Health and Safety Code (Administrative Penalty) and Section 341.050, Health
and Safety Code (Penalties Cumulative).

SECTION 37. Effective date: September 1, 1999.
SECTION 38. Makes application of this Act prospective.

SECTION 39. Emergency clause.
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By: Brown S.B. No. 1311

(In the Senate - Filed March 11, 1999; March 15, 1999, read
first time and referred to Committee on Natural Resources;
April 6, 1999, reported adversely, with favorable Committee
Substitute by the following vote: Yeas 6, Nays 0; April 6, 1999,
sent to printer.)

COMMITTEE SUBSTITUTE FOR S.B. No. 1311 By: Brown

A BILL TO BE ENTITLED
AN ACT

relating to the development and management of the water resources.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (a), Section 5.504, Water Code, is
amended to read as follows:

(a) If the commission, the executive director, or the
executive director's representative issues an emergency order under
this subchapter without a hearing, the order shall set a time and
place for a hearing to affirm, modify, or set aside the emergency
order to be held before the commission or its designee as soon as
practicable after the order is issued. If the emergency order is
issued under Section 5.517 or 5.518, the order shall set a time for
the hearing not later than the 20th day after the date the
emergency order is issued.

SECTION 2. Subchapter L, Chapter 5, Water Code, is amended
by adding Sections 5.517, 5.518, 5.519, and 5.520 to read as
follows: :

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER;
AMENDMENT TO WATER RIGHT. (a) Except as provided by Section 5.506
and after notification to the governor, the commission by emergency
order may issue a permit to divert and use water or amend an
existing permit, certified filing, or certificate of adjudication
for an initial period not to exceed 120 days if the commission
finds that:

(1) emergency conditions exist that present an
imminent threat to the public health, safety, and welfare or the
environment and that override the necessity to comply with
established statutory procedures; and

(2) there 1is no feasible practicable alternative to

the emergency authorization. The emergency authorization may be
renewed once for a period not to exceed 60 days.
b) The executive director may issue an emergency order if
an imminent threat to the public health, safety, and welfare or the
environment exists that requires emergency action before the
commission can take action under Subsection (a) and there is no
feasible alternative. If the executive director issues an
emergency order under this subsection, the commission shall hold a
hearing as provided for in Section 5.504 as soon as practicable but
not later than 20 days after issuance of the order to affirm,
modify, or set aside the order.

(c) The notice requirements of Section 11.132 relating to
the time for notice, newspaper notice, and method of giving a
person notice do not apply to a hearing held on an application for
an__emergency order under this section. The commission shall give
the general notice of the hearing that the commission considers
practicable under the circumstances.

(d) The commission may adopt rules and impose fees necessary
to carry out the provisions of this section.

(e) An emergency order under this section does not vest in
the grantee any right to the diversion, impoundment, or use of
water and expires by its terms.

Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF
WATER RIGHT. (a) The commission by emergency order may grant the
temporary transfer and use of all or part of a surface water right
for other than domestic or municipal use to a retail or wholesale
water supplier for public health and safety purposes.
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(b) The commission may direct the applicant to timely pay
the amounts for which the applicant may be potentially liable under
this section and to fully indemnify and hold harmless the state,
the executive director, and the commission from any and all
liability for the order sought. The commission may order bond or
other surety in a form acceptable to the commission as a condition
for an emergency order under this section. The commission may not
grant an emergency authorization under this section that would
cause a violation of a federal regulation.

(c) In transferring the amount of water requested by the
applicant, the executive director or the commission shall allocate
the requested amount among two or more permits, certified filings,
or certificates of adjudication for other than domestic or
municipal use.

(d) A person granted an emergency order under this section
is liable to the owner from whom the use is transferred for the
fair market value of the water transferred and for any damages
proximately caused by the transfer of use. If, within 60 days of
the termination of the order, the parties do not agree on the
amount due, or if full payment is not made, either party may file a
complaint with the commission to determine the amount due.

() The commission by rule shall establish a dispute
resolution procedure for a complaint filed under this section.
After exhausting all administrative remedies under this section, an
owner from whom the use is transferred may file suit to recover or
determine the amount due in a district court in the county where
the owner resides or has its headquarters. The prevailing party in
a suit filed under this subsection is entitled to recover court
costs and reasonable attorney's fees.

Sec. 5.519., EMERGENCY WORKS SAFETY ORDER. The commission
may issue a mandatory or prohibitory emergency order directing the
owner of a dam, levee, or other water—-storage or flood-control work
to repair, modify, maintain, dewater, or remove a work if the
commission finds that:

(1) the existing condition of the work is causing or
will cause extensive or severe property damage or economic loss to
others or is posing an immediate and serious threat to human life
or health; and

(2) other procedures available to the commission to
remedy or prevent the occurrence will result in unreasonable delay.

Sec. 5.520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.
The commission may issue an emergency order appointing a willing
person to temporarily manage and operate a utility under Section
7.404. Notice of the action is adequate if the notice is mailed or
hand delivered to the last known address of the utility's
headquarters.

SECTION 3. Section 7.004, Water Code, is amended to read as
follows:

Sec. 7.004. REMEDIES CUMULATIVE. The remedies under this
chapter are cumulative of all other remedies. Nothing in this
chapter affects the right of a private corporation, [or]
individual, or political subdivision that has a justiciable
interest to pursue any available common law remedy to enforce a
right, to abate a condition of pollution or other nuisance, to
recover damages to enforce a right, or to prevent or seek redress
or compensation for the violation of a right or otherwise redress
an injury.

SECTION 4. Subchapter B, Chapter 7, Water Code, 1is amended
by adding Section 7.034 to read as follows:

Sec. 7.034. ATTORNEY'S FEES; COSTS. A district court may
award the costs of litigation, including reasonable attorney's fees
and expert costs, to any political subdivision of the state,
private corporation, or individual that is a water right holder and
that prevails in a suit for injunctive relief to redress an
unauthorized diversion, impoundment, or use of surface water in
violation of Chapter 11 or a rule adopted under Chapter 11.

SECTION 5. Subsection (b), Section 7.051, Water Code, is
amended to read as follows:
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(b) Except as provided by this subsection, this [This]
subchapter does not apply to violations of Chapter [#%#7] 12 or[7
137] 16[7-or-36-of-this-code;-or-Chapter—--341;--Heatth-—and--Safety
€ode]. This subchapter does apply to Section 16.236.

SECTION 6. Section 7.052, Water Code, is amended to read as
follows:

Sec. 7.052. MAXIMUM PENALTY. (a) The amount of the penalty
for a violation of Chapter 18, 32, 33, or 34 of this code or
Chapter 366, 371, or 372, Health and Safety Code, may not exceed
$2,500 a day for each violation.

(b) The amount of the penalty for a violation of Chapter 11
or a rule or order adopted under or a permit, certified filing, or
certificate of adjudication issued under Chapter 11 may not exceed
85,000 a day for each violation.

(c) The penalty for a violation of a rule or order adopted
under Section 16.236 may not exceed $1,000 a day for each
violation.

(d) The amount of the penalty for a violation under Chapter
341, Health and Safety Code, may not be less than $50 or more than
$1,000 for each violation.

(e) The amount of the penalty for all other violations
within the jurisdiction of the commission to enforce may not exceed
$10,000 a day for each violation.

(f) [te¥] Each day that a continuing violation occurs may be
considered a separate violation. The commission may authorize an
installment payment schedule for an administrative penalty assessed
under this subchapter, except for an administrative penalty
assessed under Section 7.057 or assessed after a hearing under
Section 7.058.

SECTION 7. Section 7.054, Water Code, is amended to read as
follows:

Sec. 7.054. REPORT OF VIOLATION. (a) 1If, after examination
of a possible violation and the facts surrounding that possible
violation, the executive director concludes that a violation has
occurred, the executive director may issue a preliminary report in
accordance with commission rules that includes recommendations
regarding any penalty or corrective action.

(b) A report regarding a possible violation under Chapter 11
must state the facts on which the conclusion was based and
recommend the amount of any penalty. The executive director shall
base the recommended amount of the proposed penalty on the factors
provided by Section 7.053 and shall analyze each factor for the
benefit of the commission.

SECTION 8. Section 7.069, Water Code, is amended to read as
follows:

Sec. 7.069. DISPOSITION OF PENALTY. (a) Except as provided
by Subsection (b), a [A] penalty collected under this subchapter
shall be deposited to the credit of the general revenue fund.

(b) A penalty collected under this subchapter from a public
utility shall be paid to the commission and deposited in the water
utility improvement account as provided by Section 341.0485, Health
and Safety Code.

SECTION 9. Section 7.102, Water Code, is amended to read as
follows:

Sec. 7.102. MAXIMUM PENALTY. (a) A person who causes,
suffers, allows, or permits a violation of a statute, rule, order,
or permit relating to Chapter 11, 18, 32, 33, or 34 of this code or
Chapter 366, 371, or 372, Health and Safety Code, shall be assessed
for each violation a civil penalty not less than $50 nor greater
than $5,000 for each day of each violation as the court or jury
considers proper.

(b) The amount of a penalty for a violation of a rule or
order issued by the commission under Section 12.052 may not exceed
$5,000.

(c) A person who causes, suffers, allows, or permits a
violation of a statute, rule, order, or permit relating to Chapter
13 shall be assessed for each violation a civil penalty not less
than $100 nor greater than $5,000 for each day of each violation as
the court or jury considers proper.
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(d) A person who causes, suffers, allows, or permits a
violation of a statute, rule, order, or permit relating to any
other matter within the commission's jurisdiction to enforce, other
than violations of Chapter [%%7]12 or[7-#37] 16[7-er--36] of this
code, or Chapter 341, Health and Safety Code, shall be assessed for
each violation of a civil penalty not less than $50 nor greater
than $25,000 for each day of each violation as the court or jury
considers proper.

(e) Each day of a continuing violation is a separate
violation.

SECTION 10. Subsections (a) and (c), Section 7.105, Water
Code, are amended to read as follows:

(a) On the request of the executive director or the
commission, the attorney general shall institute a suit in the name
of the state for injunctive relief under Section 7.032, to recover
a civil penalty, or for both injunctive relief and a civil penalty.
The attorney general may initiate a suit for recovery of a penalty
under this section for a violation under Section 13.414.

(c) Except as provided by this subsection, the [Fhe] suit
may be brought in Travis County, in the county in which the
defendant resides, or in the county in which the violation or
threat of violation occurs. A suit to recover a penalty for a
violation of a rule or order issued by the commission under Section
12.052 may be brought in Travis County.

SECTION 11. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.1075 to read as follows:

Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC
UTILITY. A penalty collected under this subchapter from a public
utility shall be paid to the commission and deposited in the water
utility improvement account as provided by Section 341.0485, Health
and Safety Code.

SECTION 12. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.112 to read as follows:

Sec. 7.112, LIMITATION ON SUIT FOR VIOLATION OF SECTION
11.081. An action to collect the penalty provided bx Section 7.102
for a violation of Section 11.081 must be brought within two vears
from the date of the alleged violation.

SECTION 13. Section 7.351, Water Code, is amended to read as
follows:

Sec. 7.351. CIVIL SUITS. If it appears that a violation or
threat of violation of Chapter 16, 26, 28, or 34 of this code or
Chapter 341, 361, 371, 372, or 382, Health and Safety Code, or a
provision of Chapter 401, Health and Safety Code, under the
commission's jurisdiction or a rule adopted or an order or a permit
issued under those chapters or provisions has occurred or is
occurring in the Jjurisdiction of a local government, the local
government or, in the case of a violation of Chapter 401, Health
and Safety Code, a person affected as defined in that chapter, may
institute a civil suit under Subchapter D in the same manner as the
commission in a district court by its own attorney for the
injunctive relief or civil penalty, or both, as authorized by this
chapter against the person who committed, is committing, or is
threatening to commit the violation.

SECTION 14. Section 11.0843, Water Code, is amended to read
as follows:

Sec. 11.0843. FIELD CITATION. [+2Y] Upon witnessing a
violation of this chapter or a rule or order or a water right
issued under this chapter, a watermaster or the watermaster's
deputy, as defined by commission rule, may issue the alleged
violator a field citation alleging that a violation has occurred
[and-proeviding-the-atieged-viotator-the-option-of-eithers

[t1)--without--admiteing--to--or--denying--the--atieged
violationy-—-paying-an-administrative-penatty-in-accordance-with-the
predetermined-penaity-amount-establtished-under--Subsection——tby—-of
this--section--and--taking--remediai--action--as—--provided--in--the
citations-or

[¢{2y——requesting--a-hearing-on-the-atieged-viotation-in
acceordance-with-Seetion-11:0842-0f-this-codexs

[{by~--By-rute-the-commission-shati-estabiish-penatty-—amounts
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corresponding-—to--types--of-viotations-of-this-chapter-or-rultes-or
orders—-adopted-or-water-rights-issued-under-this-chapters

[tey——-A--penatty--coliected--under——this--section--shati---be
deposited-—-in--the--state-—treasury--to-—-the-—-credit-of-the-generai
revenue-£fund].

SECTION 15. Section 11.085, Water Code, is amended by adding
Subsection (w) to read as follows:

(w) The requirements of this section apply to the transfer
of water from one river basin to another regardless of whether all
or any part of the water right, permit, certified filing, or
certificate of adjudication under which the water is authorized to
be used is also transferred.

SECTION 16. Subsection (a), Section 11.138, Water Code, is
amended to read as follows:

(a) The commission may issue temporary permits for
beneficial purposes to the extent that they do not interfere with
or adversely affect prior appropriations or vested rights on the
stream from which water is to be diverted under such temporary
permit. The commission may, by appropriate order, authorize any
member of the commission to approve and issue temporary permits
without notice and hearing if it appears to such issuing party that
sufficient water is available at the proposed point of diversion to
satisfy the requirements of the temporary permit as well as all
existing rights. No temporary permit issued without notice and
hearing shall authorize more than 10 acre-feet of water, nor may it
be for a term in excess of one year. The commission by rule may
authorize the beneficial use, without a permit, of not more than 25
acre-feet of water, for a term not to exceed one year, if the
diversion of water will not affect existing water right holders and
the user of the water registers the use with the commission in the
manner required by the commission.

SECTION 17. Section 11.139, Water Code, is amended to read
as follows:

Sec. 11.139. EMERGENCY AUTHORIZATIONS. [+2ay¥] Except as
provided by Section 5.506 [$+#+%+48] of this code, the commission may
grant an emergency permit, order, or amendment to an existing
permit, certified filing, or certificate of adjudication under
Subchapter L, Chapter 5 [after--notice--to--the--governer--for--an
inttiat--period--of-—-net-more-than-120-days-if-the~commission-£inds
that-emergency-conditions-exist-which-present-an-imminent—-threat-teo
the-pubiiec-heatth-and-safety-and-which-override--the--necessity-~to
compiy--with--estabiished--statutory-—-procedures—--and--there-are-ne
feasible-practicable-aiternatives-to-the--emergency--authorizations
guch;—emergency-—action-—may—be-renewed—once—for—not—lenger-than-ée

ays].

[tby-—-A-person-desiring-to-obtain-an-emergency--anthorization
under——-this--section--shati--submit--to--the--commission--a--sworn
appiication-containing-the-fotiowing-informations

[t1}--a-—deseription——ef--the--condition--of-—-emergeney
Justifying-the-granting-of-the-emergency-anthorizations

[{2)--a-statement-setting-forth-facts-which-support-the
f£indings-required-under-this-sections

[t3)--an-estimate-of-the-dates-on--which--the--propesed
auvthorization-shoutd-begin-and-ends

[t4)y--a—-deseription-—-of-—the--action~-sought--and--the
activity-proposed-to-be-atiowed;-mandated;-or-prohibiteds-and

[£5)--any--other—-statements-or-information-required-by
the-commissions

[tey—-If-the-commission-finds—the-appiicantis-statement--made
under—-Subsection-{by-of-this-section-to-be-correct;-the-commission
may-grant--emergency——aunthorizations--under—--this--section--without
notice-—-and--hearing--or--with--such--notice--and--hearing--as--che
commission-considers-practicablie-under-the-circumstancess

[t&)y--F£--the--commission--grants——-an-emergency-authorization
unéder—this-section-without-a-hearingy-the-authorization-shati-£ix-a
time-and-ptace-for-a-hearing-to-be-heid-before-the-commissions—-Fhe
hearing-shati-be-heitd-as-socon-after-the-emergency-aunthorization--is
granted--as-—-is—-practicable—-but-—-not-tater-than-20-days—after-the
emergency-aunthorization-is—-granteds
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[tey--At-the-hearing;-the-commission-shali-affirm;-modify;—or
set-aside-the-emergency—-authorization-—--Any-hearing-on-an—-emergency
suthorization-shaii-be-conducted-in-acecordance-with——€hapter--260+7
Gevernment-Codey-and-rutes-of-the-commissions
[¢£y-~FE-—an—--imminent-threat—to-the-public-heaith-and-safety
exists-which-requires-emergency-action-before—-the--commission——-can
take--action--as--provided--by--Subsections-tay-through-tey-of-this
section-and-there--are--no—-feasible--atternatives;——the--executive
director—-may--grant-an-emergency—-autherization-after-notice-to-the
governor-———if--the-—-executive-—-director-—-issues-—--an-—--emergency
authorization--under—-this--subsection;-the-commission-shati-hotd-a
hearing-as-provided-for-in-Subsections-tdy-and-tey—of-this-sections
The-requirements—-of--Subsection——{by--of--this--section-—-shaii--be
satisfired--by-the-appiicant-before-action-is-taken—-by~-the-executive
director-on-the-request-£for-emergency—-authorizations
[tg}——-Fhe--requirements--of--Seetion--1+1+132--of--this---code
retating--to--the--time-for-netice;-newspaper-noticey—and-method-of
giving-a-perseon—-notice-do--not--appty--to——a-—hearing--heiéd--on--an
appiication--for-an-emergency-authorization-under-this-sectiony—but
such--generat--notice——of--the--hearing--shati--be--given--as---the
commission;---under—-Subsections--tey--and--tey--of--this—--sectiony
considers-practicabie-under-the-circumstancess
[th)--Fhe-commission-may--grant--an——emergency——authorization
under—-this--section--for--the-temporary-transfer-and-use-of-ati-or
part-of-a-permit;-certified-£iting7-or-certificate-of--adjudication
for--other--than-domestic-or-municipai-use-to-a-retaii-or-whotesate
water-supplier-for-pubiie-heaith-and-safety-purposess—-in--addition
to——the--requirements--contained-in-Subsection-{tby-of-this-sectiony
the-commission-may-direct-that-the-appiticant-witi--timety--pay--the
amounts—-for--which--the-—-appiicant-may-be-potentiatiy-tiabie-under
Subseection-t3y-of-this-section-and-to-the—-extent-authorized-by--aw
witi--fuity--indemnify--and--hoid-harmiess-the-statey;-the—executive
director;-and-the-commission-from-any-and--ati--iiabitity--for--the
authorization--soughts---Fhe--commission--may--order--bond-or-other
surety-in-a-form-aceceptabie-to-the-commission-as—-a--condition--for
such--emergency-—autherization;-——-Fhe-—-commission--may-not-grant-an
emergency-aunthorization-under-this--section--which--wounid--cause--a
violation-of-a—-federat-reguiations
[£:y-—-En--transferring--the-—amount-of-water—-requested-by-the
appticanty-the-executive-director-or-the-commission-shatt--aitocate
the--requested-amount-among-two-or—-more-permits;-certified-£itingsy
or-—-certificates--of--adjudication-—-for-—-other--than--domestic-—-or
munieipai-uses
[¢5y--Fhe—-person--granted-—an—-—-emergency—-authorization-under
Subsection-thy-of-this-section-is--1iabie——-to--the—-owner—--and--the
owneris——agent-—-or——ltessee-from-wvhom-the-use-is-transferred-£for-the
fatr-market-vatue-of-the-water--transferred--as--wvett--as—-for-—-any
damages—--caused--by-the-transfer-of-user--If;-within-66-days-of-the
termination-of-the-auvthorizationy-the-parties-do-not-agree—-on--the
amount-duey-or-if-futi-payment-is-not-made;-either-party-may-£ite-a
compiaint--with--the--commission--to-determine-the-amount—-dues—-The
commission-may-use-dispute-reselution-procedures-—£or--a-—comptaint
fited--under—--this-subsections--After-exhausting-ati-administrative
remedies-under-this-subsection;-an--owner--£rem—-whom--the--use--is
transferred-may-fite-suit-to-recover-or-determine-the-amount-due—-in
a--district--court-in-the-county-where-the-ewner-resides-or-has-its
headquarters---The-prevailing-party-in—-a—-suit—-£ited--under--this
subsection-~-is—-—-entitited--to--recover--court—-costs--and-reasenabile
attorneyls-feess
[tk)-—Fhe-commission-may-preseribe-rules-and-adopt-£fees-which
are-necessary-to-carry-out-the-provisions-of-this-sections
[¢+)--An-emergency-aunthorization-does-not-vest-in-the-grantee
any-right-to-the-diversiony-impoundmenty-or-use-of-water—-and--shaii
expire-and-be-canceilted-in-accordance-with-its-terms<]
SECTION 18. Subsection (a), Section 11.142, Water Code, is
amended to read as follows:
(a) Without obtaining a permit, a person may construct on
his own property a dam or reservoir with normal storage of not more
than 200 acre-feet of water for domestic and livestock purposes.
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Normal storage may involve the temporary storage of greater than
200 acre-feet if the owner of the structure maintains records which
can demonstrate that throughout a 12-month period an average of not
more than 200 acre-feet of water is impounded in such a structure.

SECTION 19. Subsection (b), Section 11.173, Water Code, is
amended to read as follows:

(b) A pernit, certified filing, or certificate of
adjudication or a portion of a permit, certified f£filing, or
certificate of adjudication 1is exempt from cancellation under
Subsection (a) of this section:

(1) to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514 (1985)
or a similar governmental program; [ez]

(2) if any portion of the water authorized to be used
pursuant to a permit, certified £iling, or certificate of
adjudication has been used in accordance with a regional water plan
approved pursuant to Section 16.053 of this code;

(3) if the permit, certified filing, or certificate of
adjudication was obtained to meet demonstrated long-term public
water supply or electric generation needs as evidenced by a water
management plan developed by the holder and consistent with
projections of future water needs contained in the state water

plan; or

(4) if the permit, certified filing, or certificate of
adjudication was obtained as the result of the construction of a
reservoir funded, in whole or in part, by the holder of the permit,
certified filing, or certificate of adjudication as part of the
holder's long-term water planning.

SECTION 20. Subsection (b), Section 11.177, Water Code, 1is
amended to read as follows:

(b) In determining what constitutes reasonable diligence or
a justified nonuse as used in Subsection (a)(2) of this section,
the commission shall give consideration to:

(1) whether sufficient water 1is available in the
source of supply to meet all or part of the appropriation during
the 10-year period of nonuse;

(2) whether the nonuse is justified by the holder's
participation in the federal Conservation Reserve Program or a
similardgovernmental program as provided by Section 11.173(b)(1) of
this code;

(3) [whether--the---permit;---certified---£iling;--~or
certifieate—-of--adjudication--was--obtained--to--meet-demonstrated
tong-term-pubtic-water--suppiy--or--etectric--generation-—needs--as
evidenced--by--a--vater-management-pian-deveioped-by-the-hotder-and
consistent-with-projections-ef-future-water-needs-contained-in--the
state-water-pians

[t4)-—-whether---the---permit;---certified---£iting7--or
certificate-of-adjudication-was--obtained--as--the--resutt——of--the
construction--of--a——-reservoir--funded;-in-whote-or-in-part;-by-the
hotder--of--the--permit;-—certified--£iting7-—-or---certificate---of
adjudication-as-part-of-the-hoideris-iong-term-wvater-ptannings

[¥5)Y] whether the existing or proposed authorized
purpose and place of use are consistent with an approved regional
water plan as provided by Section 16.053 of this code;

(4) [+6y] whether the permit, certified £iling, or
certificate of adjudication has been deposited into the Texas Water
Bank as provided by Sections 15.7031 and 15.704 of this code or
whether it can be shown that the water right or water available
under the right is currently being made available for purchase
through private marketing efforts; or

{5) [+#¥] whether the permit, certified filing, or
certificate of adjudication has been reserved to provide for
instream flows or bay and estuary inflows.

SECTION 21. Subsections (¢), (d), (e), and (f), Section
12.052, Water Code, are amended to read as follows:

(c) The [Z£--the] owner of a dam that is required to be
constructed, reconstructed, repaired, or removed in order to comply
with the rules and orders promulgated under Subsection (a) of this
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section may not wilfully fail [£faiis] or refuse [refuses] to comply
within the 30-day period following the date of the commission's
final, nonappealable order to do so and may not [or--if--a--persen]
wilfully fail [£aiis] to comply with any rule or other order issued
by the commission under this section within the 30-day period
following the effective date of the order[s7—-he--is--1iabie--to--a
penaity--of-not-more-than-$57000-a-day-£for-each-day—he-continues-te
viotate-this-sections--Fhe-state-may-recover-the-—-penatty——by—-suit
brotght-for-that-purpese-in-the-district-court-of-Fravis—County].

(d) The commission may issue an emergency works safety order
under Section_ 5.519. [F£--the--commission—-determines—-that-the
existing-condition-of-the-dam-is—ereating-or-witi--cause——extensive
or--severe—-property-damage-or-economic-toss-to-others-or-is-posing
an-immediate-and-serious-threat-to-human-itife-or--heatth--and--that
other--procedures—--avaiiable-to-the-commission-to-remedy-or-prevent
the-occurrence-of-the-situation-witi-resutt-in-unreasonabte—-detays
the-—-commission—--may--issue-an-emergency-ordery-either-mandatory-or
prohibitory-in-nature;-directing-the-owner--of--a—-dam--to--repairy
modify;—-maintain;--dewatery;-or-remove-the-dam-which-the-commission
determines-is-unsafec-—-Fhe-emergency-order-may—-be--issued--without
notice--to--the--dam--owner-or-wvith-notice-the-commission-considers
practicable-under-the-cireumstancess——Fhe-notice-does-not--have--to
eompiy-with-Chapter-2001+7;-6overnment—-Codes]

(e) [E£-—-the--commission-—-issues—--an--emergency-—-order—under
autherity-of-this-section-without-notice--to—-the--dam--owner;——the
commission--shati-£fix-a-time-and-piace-for-a-hearing-which-shati-be
heid-as-socon—-as—-practicabie-to-affirm;-modify;-—or-—-set——aside—--the
emergency-—-order-——--Fhe-notice-does—-not-have-to-compty-with-Chapter
200+7-6overnment-Coder-—-Ef-the-nature-of--the-—commissionits-—action
requires——further-proceedingsy-those-proceedings-shati-be-conducted
as-—appropriate——under——the--Administrative--Procedure——and---Fexas
Register——-Act7-—as--amended-tArticie-6252-13a;-Vernonis-Fexas-C€ivit
Statutesys

[t£y¥] Nothing in this section or in rules or orders made by
the commission shall be construed to relieve an owner or operator
of a dam or reservoir of the 1legal duties, obligations, or
liabilities incident to ownership or operation.

SECTION 22. Chapter 7, Water Code, is amended by adding
Subchapter I, and Sections 13.412, 13.4131, and 13.4132, Water
Code, are transferred to Subchapter I, Chapter 7, Water Code,
redesignated as Sections 7.402, 7.403, and 7.404, and amended to
read as follows:

SUBCHAPTER I. RECEIVERSHIP; SUPERVISION OF CERTAIN UTILITIES

Sec. 7.401. DEFINITIONS. In this subchapter, "affiliated
interest" and "affiliate” have the meanings assigned by Section
13.002.

Sec. 7.402 [$+3+4%2]. RECEIVERSHIP. (a) At the request of
the commission, the attorney general shall bring suit for the
appointment of a receiver to collect the assets and carry on the
business of a water or sewer utility that:

(1) has abandoned operation of its facilities;

(2) informs the commission that the owner is
abandoning the system;

(3) violates a final order of the commission; or

(4) allows any property owned or controlled by it to
be used in violation of a final order of the commission.

(b) The court shall appoint a receiver if an appointment is
necessary:

(1) to guarantee the collection of assessments, fees,
penalties, or interest;

(2) to guarantee continuous and adequate service to
the customers of the utility; or

(3) to prevent continued or repeated violation of the
final order.

(c) The receiver shall execute a bond to assure the proper
performance of the receiver's duties in an amount to be set by the
court. |

(d) After appointment and execution of bond, the receiver
shall take possession of the assets of the utility specified by the
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court. Until discharged by the court, the receiver shall perform
the duties that the court directs to preserve the assets and carry
on the business of the utility and shall strictly observe the final
order involved.

(e) On a showing of good cause by the utility, the court may
dissolve the receivership and order the assets and control of the
business returned to the utility.

(f) For purposes of this section and Section 7.404
[#3+4132], abandonment may include but is not limited to:

(1) failure to pay a bill or obligation owed to a
retail public utility or to an electric or gas utility with the
result that the utility service provider has issued a notice of
discontinuance of necessary services;

(2) failure to provide appropriate water or wastewater
treatment so that a potential health hazard results;

(3) £failure to adequately maintain facilities,
resulting in potential health hazards, extended outages, or
repeated service interruptions;

(4) failure to provide customers adequate notice of a
health hazard or potential health hazard;

(5) failure to secure an alternative available water
supply during an outage;

(6) displaying a pattern of hostility toward or
repeatedly failing to respond to the commission or the utility's
customers; and

(7) failure to provide the commission with adequate
information on how to contact the utility for normal business and
emergency purposes.

(g) Notwithstanding Section 64.021, Civil Practice and
Remedies Code, a receiver appointed under this section may seek
commission approval to acquire the water or sewer utility's
facilities and transfer the utility's certificate of convenience
and necessity. The receiver must apply in accordance with
Subchapter H, Chapter 13.

Sec. 7.403 [¥3+74%3%]. SUPERVISION OF CERTAIN UTILITIES.
(a) The commission, after providing to the utility notice and an
opportunity for a hearing, may place a utility under supervision
for gross or continuing mismanagement, gross or continuing
noncompliance with Chapter 13 [this-chapter] or commission rules,
or noncompliance with commission orders.

(b) While supervising a utility, the commission may require
the utility to:

(1) meet [abide---by] conditions and requirements
prescribed by the commission, including:

(A) [¥%¥y¥] management requirements;

(B) [¢+2¥] additional reporting requirements;

(C) [¥3>] restrictions on hiring, salary or
benefit increases, capital investment, borrowing, stock issuance or
dividend declarations, and liquidation of assets; and

(D) [+4¥] a requirement that the utility place
the utility's funds into an account in a financial institution
approved by the commission and use of those funds shall be
restricted to reasonable and necessary utility expenses; and[=]

(2) [tey--While-supervising-a-utitity;--the-—commission
may--require-—-that--the--ubitity] obtain commission approval before
taking an [any] action [that-may-be] restricted under Subdivision
(1) [Subseetien-tb)y] of this section.

(c) An [Any] action or transaction for which commission
approval is required by this section that [whieh] occurs without
commission approval may be voided by the commission.

Sec. 7.404 [+3<+4%+32]. OPERATION OF UTILITY THAT DISCONTINUES
OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER. (a) The
commission, after providing to the utility notice and an
opportunity to be heard by the commissioners at a commission
meeting, may authorize a willing person to temporarily manage and
operate a utility if the utility:

(1) has discontinued or abandoned operations or the

provision of services; or

(2) has been or is being referred to the attorney
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general for the appointment of a receiver under Section 7.402
[#3-422].

(b) The commission may appoint a person under this section
by emergency order under Section 5.507 and may authorize an
emergency rate increase by emergency order under Section 5.508([7
and—-netice--of--the--action-is-adequate-i+f-the-notice-is-maited-or
hand-delivered--to--the--iast--knewn--address——of---the--—utitityls
headquarters].

(c) A person appointed under this section has the powers and
duties necessary to ensure the continued operation of the utility
and the provision of continuous and adequate services to customers,
including the power and duty to:

(1) read meters;

(2) bill for utility services;

(3) collect revenues;

(4) disburse funds;

(S5) access all system components; and
(6) regquest rate increases.

(d) This section does not affect the authority of the
commission to pursue an enforcement claim against a utility or an
affiliated interest.

SECTION 23. Section 13.414, Water Code, is amended to read
as follows:

Sec. 13.414. VIOLATION BY [PENARP¥--AGAINSF] RETAIL PUBLIC
UTILITY OR AFFILIATED INTEREST. A [ta&)--Any] retail public utility
or affiliated interest may not violate [that--vieiates] this
chapter, fail [faiis] to perform a duty imposed on it, or f£fail,
neglect, [faiis;--negieets;y] or refuse [refuses] to obey an order,
rule, direction, or requirement of the commission or decree or
judgment of a court [is-subject-to-a-civii-penatty-of-noet-itess-than
$166-nor-more-than-$57000-feor-each-viotation].

(tby—-A--retaii-pubiitec-utitity-or-affitiated-interest-commits
a-separate-viotation-each-day-it-continues—-to--viotate-—-Subsection
tay-of-this-sections

[tey——-The--attorney-—-generai--shati-institute-suit-on-his-own
inttiative-or-at-the-request-of;-in-the-name-of;-and-on--behaif--of
the--commission-in-a-court-of-competent-jurisdiction-to-recover-the
penaity-under-this-sections]

SECTION 24. Subsections (b), (¢), and (d), Section 35.008,
Water Code, are amended to read as follows:

(b) The commission shall call a public comment [an
evidentiary] hearing to consider:

(1) the designation of a priority groundwater
management area;

(2) whether a district should be created over all or
part of a priority groundwater management area; or

(3) whether all or part of the land in the priority
groundwater management area should be added to an existing
district.

(c) Public comment [Evidentiary] hearings shall be held at
a location in one of the counties in which the priority groundwater
management area is located, or proposed to be located, or in the
nearest convenient location if adequate facilities are not
available in those counties.

(d) At the public comment hearing, the commission shall hear
testimony and receive evidence from affected persons. The
commission shall consider the executive director's report and
supporting information and the testimony and evidence received at
the public comment hearing. If the commission considers further
information necessary, the commission may request such information
from any source.

SECTION 25. Section 35.009, Water Code, is amended to read
as follows:

Sec. 35.009. NOTICE AND PUBLIC COMMENT HEARING. (a) The
commission shall have notice of the public comment hearing
published in at least one newspaper with general circulation in the
county or counties in which the area proposed for designation as a
priority groundwater management area or the area within a priority
groundwater management area being considered for district creation

10
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or for addition to an existing district is located. Notice must be
published not later than the 30th day before the date set for the
commission to consider the designation of the priority groundwater
management area, the creation of a district in a  priority
groundwater management area, or the addition of land in a priority
groundwater management area to an existing district.

(b) The notice must include:

(1) if applicable, a statement of the general purpose
and effect of designating the proposed priority groundwater
management area;

(2) if applicable, a statement of the general purpose
and effect of creating a district in the priority groundwater
management area;

(3) if applicable, a statement of the general purpose
and effect of adding all or part of the land in the priority
groundwater management area to an existing district;

(4) a map generally outlining the boundaries of the
area being considered for priority groundwater management area
designation or the priority groundwater management area being
considered for district creation or for addition to an existing
district, or notice of the location at which a copy of the map may
be examined or obtained;

(5) a statement that the executive director's report
concerning the priority groundwater management area or proposed
area is available at the commission's main office in Austin, Texas,
and at regional offices of the commission for regions which include
territory within the priority groundwater management area or
proposed priority groundwater management area and that the report
is available for inspection during regular business hours;

(6) a description or the name of the locations in the
affected area at which the commission has provided copies of the
executive director's report to be made available for public
inspection;

(7) the name and address of each public library, each
county clerk's office, and each district to which the commission
has provided copies of the executive director's report; and

(8) the date, time, and place of the public comment

hearing.

(c) The commission shall also give written notice of the
date, time, place, and purpose of the public comment hearing to the
governing body of each county, regional water planning group,
adjacent groundwater district, municipality, river authority, water
district, or other entity which supplies public drinking water,
including each holder of a certificate of convenience and necessity
issued by the commission, and of each irrigation district, 1located
either in whole or in part in the priority groundwater management
area or proposed priority groundwater management area. The notice
must be given before the 30th day preceding the date set for the
public comment hearing.

SECTION 26. Subsection (a), Section 35.012, Water Code, is
amended to read as follows:

(a) At the conclusion of its public comment hearing and
considerations, the commission shall issue an order stating its
findings and conclusions.

SECTION 27. Chapter 35, Water Code, is amended by adding
Section 35.010 to read as follows:

Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER
DESIGNATION OF PRIORITY GROUNDWATER MANAGEMENT AREA. The
commission may not consider the creation of a groundwater
conservation district in a designated priority groundwater
management area before the conclusion of the next regqular session
of the Texas Legislature following the designation unless the local
landowners have initiated a petition process under Chapter 36 for
the creation of a groundwater conservation district with a priority
groundwater management area.

SECTION 28. Section 35.012, Water Code, is amended by adding
new Subsections (c) and (d), relettering existing Subsections (c),
(d), (e), and (f) as Subsections (e), (£f), (g), and (h), and
amending existing Subsection (d) to read as follows:
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(c) Not 1later than the 10th day after the date on which the
commission order designating a priority groundwater management area
is issued, the commission shall send written notice of the
commission's actions to each landowner in the designated priority
groundwater management area at the landowner's most recent known
address as shown in the tax rolls of the county in which the land
is 1located. The notice must include the commission's findings and
conclusions from the data and information considered in designating
the priority groundwater management area and the commission's
recommendation regarding the need for a groundwater conservation
district in the priority groundwater management area.

(d) As soon as possible after a commission order designating
a priority groundwater management area, the Texas Agricultural
Extension Service shall begin an educational program within the
area with the assistance and cooperation of the Texas Water
Development Board, the commission, the Department of Agriculture,
other state agencies, and existing districts to inform the
residents of the status of the area's water resources and
management options including possible formation of a district.

(e) Following the issuance of a commission order under
Subsection (b), the landowners in the priority groundwater
management area may:

(1) create one or more districts under Subchapter B,

Chapter 36;

(2) have the area annexed to a district that adjoins
the area; or

(3) create one or more districts through the
legislative process.

(f) [+8¥] The commission shall identify the areas subject to
the order of the commission issued under Subsection (b) that have
not been incorporated into a district and shall delineate proposed
boundaries of a district to include those areas. [2£--the
commission-proposes—-the—-creation-of--one—-or——-more--districts;--the
Pexas--Agricutturati--Extension--Service--shaii-begin-an-educational
pregram-within-such-areas-with-the-assistance--and--cooperation--of
the--Fexas--Water--Bevelopment--Board;-—the-commission;-other-state
agencies;-and-existing-districts-to-inform--the--residents—--of--the
status——-of--the--areals--water--resources——-and--management—-options
ineiuding--possibie--formation--of-a-district7-before-beginning-the
precedures-for-ereation-of-a-district--provided--in--Subehapter—--By
Ehapter-367]

(g) [te¥] 1If the commission fails to find that the district
would be a benefit to the 1land and other property within the
priority groundwater management area, that there is a public need
for the district, or that creation of the district will further the
public welfare, the commission shall issue an order stating that a
district should not be created within the boundaries of the
priority groundwater management area.

(h) [+£#¥] An order of the commission issued wunder this
section may not be appealed.

SECTION 29. Section 36.014, Water Code, is amended to read
as follows:

Sec. 36.014., NOTICE AND HEARING ON DISTRICT CREATION.,
[ta¥] If a petition is filed under Section 36.013 or the
commission proposes that a district be created under Section
35.012(b), the commission shall give notice of the [an] application
or proposal as required by Section 49.011(a) and may conduct a
hearing on the application or proposal if the commission determines
that a hearing is necessary under Section 49.011.

[¢tby-—F£--the--petition--contains—-a--request-—-to--create--—-a
nanagement-area-in-ati-or-part-of-the-proposed-district;-the-notice
nust--aise--be—-given-in-accordance-with-the-requirements-in-Seetion
35-006-for-the-designation-of-management-areass]

SECTION 30. Section 36.015, Water Code, is amended to read
as follows:

Sec. 36.015. FINDINGS. (a) If the commission finds that a
district requested by petition or proposed by the commission is
feasible and practicable, [that-%t] would be a benefit to the land
in the district, and [that--it] would be a public benefit or
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utility, the commission shall issue an order containing these
findings granting the petition or adopting the proposal, as
appropriate.

(b) If the commission finds that a district is not feasible
and practicable, that it would not be a benefit to the land in the
district, that it would not be a public benefit or utility, or that
it is not needed, the commission by order shall deny the petition
or reject the proposal, as appropriate.

(c) The commission may adjust the boundaries of the proposed
district to exclude any land that would not be benefited by
inclusion in the district and is not necessary to the district for
proper regulation of the groundwater reservoir.

(d) If the commission grants the petition or adopts the
proposal to create the district, it shall direct in its order
creating the district that an election be called by the temporary
directors to confirm the creation of the district and to elect
permanent directors.

(e) [TPhe--refusai--to--grant-a-petition-to-create-a-district
dees-not-invatidate-or-affect-the--designation--of--any--management
area-regquested-in-the-same-petitions

[¢£¥] The commission shall act on the petition or its
proposal within a reasonable amount of time.

SECTION 31. Subchapter D, Chapter 36, Water Code, is amended
by adding Section 36.1074 to read as follows:

Sec. 36.1074. EXTENSION OF DISTRICT AUTHORITY TO ADDITIONAL
AQUIFERS WITHIN DISTRICT'S GEOGRAPHIC BOUNDARIES. (a) The
commission by rule shall establish a procedure by which a district
created by special law may petition to extend the district's
authority to include management of any aquifer within the
geographic boundaries of the district the management of which is
not provided for by the special law creating any district.

(b) Rules adopted by the commission under this section shall
establish grounds for a petition described by Subsection (a),
including:

(1) a change in pumping conditions;

(2) a change in water quality conditions;

(3) a finding that another aquifer is affecting water
levels in the primary managed aquifer; and

(4) other grounds the commission may specify.

(c) A petition under this section may be granted only by
order of the commission.

SECTION 32. Section 36.0151, Water Code, is amended to read
as follows:

Sec. 36.0151. NOTICE OF CREATION BY COMMISSION OF DISTRICT
FOR PRIORITY GROUNDWATER MANAGEMENT AREA. [tay-—-If-the-commission
preposes—that-a-district-be-created--under--Section--35-612¢t8y7——-%t
shali-—in--its——order--creating-the-district-previde-that-temporary
édirectors—-be-appointed-under-Section-36-016—and-that—an-etection-be
catied-by-the-temporary-directors—-to-confirm-the--creation--of--the
district—and-to—etect-permanent-directorss

[t+b¥] The commission shall notify the county commissioners
court of each county with territory in the district of the
district's creation as soon as practicable after issuing the order
under Section 36.015(a) creating a [the] district proposed by the
commission under Section 35.012(b).

SECTION 33. Section 36.108, Water Code, is amended to read
as follows:

Sec. 36.108. JOINT PLANNING IN MANAGEMENT AREA OR PRIORITY
GROUNDWATER MANAGEMENT AREA. (a) If two or more districts are
located within the boundaries of the same management area or
priority groundwater management area, each district shall prepare a
comprehensive management plan as required by Section 36.1071
covering that district's respective territory. On completion of
the plan, each district shall forward a copy of the new revised
management plan to the other districts in the management area or
priority groundwater management area.

(b) The board of directors of each district in the
management area or priority groundwater management area may, by
resolution, call a Jjoint meeting with the boards of directors of
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the other districts in the management area or priority groundwater
management area to review the management plans and accomplishments
for the management area or priority groundwater management area.
The boards shall meet to consider the plans individually and shall
compare them to other management plans then in force in the
management area. In reviewing the management plans, the boards
shall consider:

(1) the goals of each management plan and its impact
on planning throughout the management area or priority groundwater
management area;

(2) the effectiveness of the measures established by
each management plan for conserving and protecting groundwater and
preventing waste, and the effectiveness of these measures in the
management area or priority groundwater management area generally;
and

(3) any other matters that the boards consider
relevant to the protection and conservation of groundwater and the
prevention of waste in the management area or priority groundwater
management area.

(c) A joint meeting of the boards of directors must be held
in accordance with the Open Meetings Act, Chapter 551, Government
Code. Notice of the meeting shall be given in accordance with the
requirements for notice of district board of directors meetings
under that Act. In addition, notice of the meeting shall be
published not later than the 30th day before the date of the
scheduled meeting in a newspaper with general circulation in each
county in the management area or priority groundwater management
area.

(d) A district in the management area or priority
groundwater management area may file a petition with the commission
requesting an inquiry if the petitioner district believes that:

(1) another district in the management area or
priority groundwater management area has failed to adopt rules;

(2) the groundwater in the management area or priority
groundwater management area is not adequately protected by the
rules adopted by another district; or

(3) the groundwater in the management area or priority
groundwater management area is not adequately protected due to the
failure of another district to enforce substantial compliance with
its rules.

(e) Not later than the 90th day after the date the petition
is filed, the commission shall review the petition and either:

(1) dismiss it if it finds that the evidence is not
adequate to show that any of the conditions alleged in the petition
exist; or

(£).

(£) The commission may appoint a review panel consisting of
a chairman and four other members. A director or general manager
of a district 1located outside the management area or priority
groundwater management area that is the subject of the petition may
be appointed to the review panel. The commission may not appoint
more than two members of the review panel from any one district.
The commission also shall appoint a disinterested person to serve
as a nonvoting recording secretary for the review panel. The
recording secretary may be an employee of the commission. The
recording secretary shall record and document the proceedings of
the panel.

(g) Not later than the 120th day after appointment, the
review panel shall review the petition and any evidence relevant to
the petition and, in a public meeting, prepare a report to the
commission. The commission may direct the review panel to conduct
public hearings at a location in the management area or priority
groundwater management area to take evidence on the petition. The
review panel may attempt to negotiate a settlement or resolve the
dispute by any lawful means.

(h) In its report, the review panel shall include:

(1) a summary of all evidence taken in any hearing on
the petition;

(2) select a review panel as provided in Subsection
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(2) a list of findings and recommended actions
appropriate for the commission to take and the reasons it finds
those actions appropriate; and

(3) any other information the panel considers
appropriate.

SECTION 34. Section 341.047, Health and Safety Code, is
transferred to Subchapter E, Chapter 7, Water Code, redesignated as
Section 7.1605, Water Code, and amended to read as follows:

Sec. 7.1605 [34%-047]. VIOLATIONS RELATING TO PUBLIC
DRINKING WATER [ERIMINAL--PENART¥]. (a) A person commits an
offense if the person:

(1) violates a provision of Section 341.031, Health
and Safety Code;

(2) violates a provision of Section 341.032(a) or (b),
Health and Safety Code:

(3) violates a provision of Section 341.033(a)-(f),
Health and Safety Code;

(4) constructs a drinking water supply system without
submitting completed plans and specifications as required by
Section 341.035(c), Health and Safety Code;

(5) begins construction of a drinking water supply
system without the commission's approval as required by Section
341.035(a), Health and Safety Code;

(6) violates a provision of Section 341.0351 or
341.0352, Health and Safety Code;

(7) fails to remove a sign as required by Section
341.0354, Health and Safety Code; or

(8) violates a provision of Section 341.036, Health
and Safety Code.

(b) An offense under Subsection (a) is a Class C
misdemeanor.

(c¢) If it 1is shown on a trial of the defendant that the
defendant has been convicted of an offense under Subsection (a)
within a year before the date on which the offense being tried
occurred, the subsequent offense under Subsection (a) is a Class B
misdemeanor.

(d) Each day of a continuing violation is a separate
offense.

SECTION 35. Section 341.048, Health and Safety Code, is
amended to read as follows:

Sec. 341.048. VIOLATION [€E¥EH-—-ENFORECEMENYT] . [tay] A
person may not cause, suffer, allow, or permit a violation of this
subchapter or a rule or order adopted under this subchapter.

[tby--A--person--who--causes;--suffers;--allows;-or-permits-a
viotation-under-this-subchapter-shaii-be-assessed-a—-civii--penatty
of-not-tess-than-$50-nor-more-than-5+7000-for-each-viotation---Each
day-of-a-continuing-viotation-is-a-separate-viotations

[tey--E£-it-appears-that-a-persen-has-viotated;-is-viotatingy
or-—threatens--to--violtate--a--provision-under-this-subchapter;-the
commissiony-—a-countyr-or-a-municipatity-may-institute-a-civit--suit
in-a-district-court—-fors

[t1r-—-injunctive--retief--to—-restrain--the-person-£from
continuing-the-viotation-or-threat-of-viotations

[{2}--the-assessment-and-recovery-of-a--ecivii--penattys

or
[€3)--both-injunetive-retief-and-a-civit-penateys
[t@)--Fhe--commission--is-a-necessary-and-indispensabie-party
in-a-suit-brought-by-a-county-or-municipatity-under-this-sections
[tey-—©On-the-commissionis-request;-the-attorney-generat-shaii
institute—a-suit-in-the-name-of-the-state-for-injunctive-retief;-to
recover-a-civii-penatty;-er—-for-both-injunctive--retief--and--citvit
penattys
[t£y-—-Fhe-suit-may-be-brought-ins
[¢t3)y--FPravis-Countys
[{2)--the-county-in-which-the-defendant-residess-or
[{3)--the--county--in--which-the-viotation-or-threat-of
violtation-occurss
[tgy—-FIn-a-suit-under-this-section-to-enjoin-a--viotation--or
threat--of--viotation-of-this-subchapter;-the-court-shaii-grant-the
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statey-countyy-or-municipatity;-without-bond-er-other--undertakingsy
any--injunction——that--the--£facts--may--warrant-ineciuvding-temporary
restraining-orders;-temporary-injunctions-after—-notice-and-hearingsy
and-permanent-injunctionss

[thy-—€ivii-penatties—-recovered-in-a-suit-brought—under——this
section-—-by—-—-a--county——or—-municipatity--shati--be-equatty-divided
betweens

[+3y--the-states—-and

[t2y--the-county—or-municipatity-that-£irst-brought-the
sttes]

SECTION 36. Section 5.507, Water Code, is amended to read as
follows:

Sec. 5.507. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.
The commission may issue an emergency order appointing a willing
person to temporarily manage and operate a utility under Section
7.404 [#3<4%32]. Notice of the action is adequate if the notice is
mailed or hand delivered to the last known address of the utility's
headquarters.

SECTION 37. Subsection (a), Section 5.508, Water Code, is
amended to read as follows:

(a) Notwithstanding the requirements of Section 13.187, the
commission may authorize an emergency rate increase for a utility
for which a person has been appointed under Section 5.507 or 7.404
[¥3<74%2] or for which a receiver has been appointed under Section
7.402 [¥3-4%32] if the increase 1is necessary to ensure the
provision of continuous and adequate services to the utility's
customers.

SECTION 38. Subsection (c), Section 341.0485, Health and
Safety Code, is amended to read as follows:

(c) The comptroller shall manage the account for the benefit
of the commission and shall invest the money and deposit interest
and other investment proceeds in the account. The comptroller
shall release money from the account in the manner provided by the
commission. Money in the account may be used only for:

(1) capital improvements to the water or sewer system
of a utility that has paid fines or penalties under this chapter or
under Chapter 13, Water Code, that have been deposited in the
account; or

(2) capital improvements and operating and maintenance
expenses for a utility placed in receivership or under a temporary
manager under Section 7.404 [+3-4%32], Water Code.

SECTION 39. (a) The following sections of the Water Code
are repealed:

(1) Section 11.082;

(2) Sections 11.0841 and 11.0842;

(3) Section 11.148;

(4) Section 13.411;

(5) Section 13.4133;

(6) Sections 13.4151 and 13.416;

(7) Sections 13.417 and 13.418; and

(8) Sections 35.004, 35.005, and 35.006.

(b) Sections 341.049 and 341.050, Health and Safety Code,
are repealed.

SECTION 40. This Act takes effect September 1, 1999.

SECTION 41. (a) The changes in law made by this Act apply
only to an offense committed or a violation or threat of violation
that occurs on or after September 1, 1999. For purposes of this
section an offense is committed and a violation or threat of
violation occurs before September 1, 1999, if any element of the
offense, violation, or threat of violation occurs before that date.

(b) An offense committed or a violation or threat of
violation that occurred before September 1, 1999, is covered by the
law in effect when the offense was committed or the violation or
threat of violation occurred, and the former law is continued in
effect for that purpose.

SECTION 42. The importance of this legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
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17-1 constitutional rule requiring bills to be read on three several
17-2 days in each house be suspended, and this rule is hereby suspended.
17-3 * k % % %
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BILL ANALYSIS

Senate Research Center C.S.S.B. 1311
76R3732 MI-D ' By: Brown
Natural Resources
4/1/1999
Committee Report (Substituted)

DIGEST

The 75th Texas Legislature established a comprehensive framework for planning the development and
management of the state’s water resources in Senate Bill 1. The consolidation of such authority relating
to water rights and water utilities was intentionally avoided so as not to interfere with changes to those
provisions in S.B. 1. The Interim Committee on Water Resource Development and Management, through
its monitoring of the implementation of S.B. 1 also developed recommendations pertaining to the related
activities of the Texas Natural Resource Conservation Commission (commission) under S.B.1, including
the process for creating priority groundwater management areas and groundwater conservation districts.
C.S.S.B. 1311 consolidates the emergency order and enforcement authorities of the commission related
to water rights and water utilities.

PURPOSE
As proposed, C.S.S.B. 1311 regulates development and management of water resources.
RULEMAKING AUTHORITY

Rulemaking authority is granted to the Texas Natural Resource Conservation Commission in SECTION
2 (Sections 5.517(d) and Section 5.518(d), Water Code), SECTION 17 (Section 11.138(a), Water Code),
and SECTION 31 (Section 36.1074(a), Water Code) of this bill. }

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 5.504(a), Water Code, to require an emergency order to set a time for the
hearing not later than the 20th day after the date the emergency order is issued, if the emergency order is
issued under Section 5.517 or 5.518.

SECTION 2. Amends Chapter SL, Water Code, by adding Sections 5.517, 5.518, 5.519, and 5.520, as
follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER; AMENDMENT TO
WATER RIGHT. Authorizes the Texas Natural Resource Conservation Commission
(commission) by emergency order to issue a permit to divert and use water or amend an existing
permit, certified filing, or certificate of adjudication for an initial period not to exceed 120 days if

- the commission finds that certain actions have taken place, except as provided by Section 5.506
and after notification to the governor. Authorizes the executive director to issue an emergency
order if an imminent threat to the public health, safety, and welfare or the environment exists that
requires emergency action before the commission can take action under Subsection (a) and there
is no feasible alternative. Requires the commission to hold hearing as provided for in Section
5.504 as soon as practicable but not later than 20, rather than 10, days after issuance of the order
to affirm, modify, or set aside the order, the executive director issues an emergency order under
this subsection. Provides that the notice requirements of Section 11.132 relating to the time for

- notice, newspaper notice and method of giving a person notice do not apply to a hearing held on
an application for an emergency order under this section. Requires the commission to give the
general notice of the hearing that the commission considers practicable under the circumstances.
Authorizes the commission to adopt rules and impose fees necessary to carry out the provisions
of this section. Provides that an emergency order under this section does not vest in the grantee
of any right to the diversion, impoundment, or use of water and expires by its terms.

Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF WATER
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RIGHT. Authorizes the commission by emergency order to grant the temporary transfer and use
of all or part of a surface water right for other than domestic or municipal use to a retail or

~ wholesale water supplier for public health and safety purposes. Authorizes the commission to
direct the applicant to timely pay the amounts for which the applicant may be potentially liable
under this section and to fully indemnify and hold harmless the state, executive director, and the
commission from any and all liability for the order sought. Authorizes the commission to order
bond or other surety in a form acceptable to the commission as a condition for an emergency order
under this section. Prohibits the commission from granting an emergency authorization under this
section that would cause a violation of a federal regulation. Requires the executive director or the
commission to allocate the requested amount among two or more permits, certified filings, or

. certificates of adjudication for other than domestic or municipal use. Provides that a person
granted an emergency authorization under this section is liable to the owner from whom use is
transferred and for any damages proximately caused by the transfer of use. Authorizes either party
to file a complaint with the commission to determine the amount due, if, within 60 days of the
termination of the order, the parties do not agree on the amount due, or if full payment is not
made. Requires the commission, by rule, to establish a dispute resolution procedure fora complaint
filed under this section. Authorizes an owner from whom the use is transferred to file suit to
recover or determine the amount due in a district court in the county where the owner resides or

- has its headquarters. Provides that the prevailing party in a suit filed under this subsection is
entitled to recover court cost and reasonable attorney’s fees.

Sec. 5.519. EMERGENCY WORKS SAFETY ORDER. Authorizes the commission to issue a
mandatory or prohibitory emergency order directing the owner of a dam, levee, or other water-
storage or flood control work to repair, modify, maintain, dewater, or remove a work if the
commission finds certain conditions exist.

- Sec. 5.520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.
Authorizes the commission to issue an emergency order appointing a willing person to temporarily
manage and operate a utility under Section 7.403. Provides that notice of the action is adequate
if the notice is mailed or hand delivered to the last known address of the utility’s headquarters.

SECTION 3. Amends Section 7.004, Water Code, to provide that nothing in this chapter affects the right
of a private corporation, individual, or political subdivision that has a justiciable interest to pursue any
available common law remedy to enforce a right, to abate a condition of pollution or other nuisance, to
recover damages to enforce a right, or to prevent or seek redress or compensation for violation of a right
or otherwise redress an injury.

SECTION 4. Amends Chapter 7B, Water Code, by adding Section 7.034, as follows:

Sec. 7.034. ATTORNEY’S FEES; COSTS. Authorizes a district court to award the cost of
litigation, including reasonable attorney’s fees and expert costs, to any political subdivision of the

* state, private corporation, or individual that is a water right holder and that prevails in a suit for
injunctive relief to redress an unauthorized diversion, impoundment, or use of surface water in
violation of Chapter 11 or a rule adopted under Chapter 11.

SECTION 5. Amends Section 7.051(b), Water Code, to provide that except as provided by this
subsection, this subchapter does not apply to violations of Chapter 12, 13, 16, or 36. Provides that this
chapter does apply to Section 16.236. Deletes text regarding Chapter 11 and Chapter 341, Health and
Safety Code. Makes a conforming change.

SECTION 6. Amends Section 7.052, Water Code, to set forth certain penalties for violations including
prohibiting the amount of the penalty for a violation of a rule or order adopted or permit, certified filing,
or certificate ofadjudication issued under Chapter 11 from exceeding a certain amount. Makes conforming

changes.

SECTION 7. Amend Section 7.054, Water Code, to require a report regarding a possible violation under
Chapter 11 to state the facts on which the conclusion was based and recommend the amount of any
penalty. Requires the executive director to base the recommended amount of the proposed penalty on the
factors provided by Section 7.053 and to analyze each factor for the benefit of the commission.
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SECTION 8. Amends Section 7.069, Water Code, to require a penalty collected under this subchapter to
be deposited to the credit of the general revenue fund, except as provided by Subsection (b). Requires a
penalty collected under this subchapter from a public utility to be paid to the commission and deposited
in the water utility improvement account as provided by Section 341.0485, Health and Safety Code.

SECTION 9. Amends Section 7.102, Water Code, to prohibit the amount of a penalty for a violation of
a rule under Section 12.052 from exceeding $5000. Requires a person who causes, suffers, allows, or
permits a violation of a statute, rule, order, or permit relating to Chapter 11, to be assessed for each
violation a civil penalty not less than $100 nor greater than $5,000 for each day of each violation as the
court or jury considers proper. Make conforming changes.

SECTION 10. Amends Sections 7.105(a) and (c), Water Code, to authorize the attorney general to
initiate a suit for recovery of a penalty under this section for a violation under Section 13.414. Authorizes
the suit to be brought in Travis County, in the county in which the defendant resides, or in the county in
which the violation or threat of violation occurs, except as provided by this subsection. Authorizes a suit
to recover a penalty for a violation of a rule or order issued by the commission under Section 12.052 to
be brought in Travis County.

SECTION 11. Amends Chapter 7D, Water Code, by adding Section 7.1075, as follows:

Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC UTILITY.

Requires a penalty collected under this subchapter from a public utility to be paid to the

commission and deposited in the water utility improvement account as provided by Section
- 341.0485, Health and Safety Code.

SECTION 12. Amends Chapter 7D, Water Code, by adding Section 7.112, as follows:

Sec. 7.112. LIMITATION ON SUIT FOR VIOLATION OF SECTION 11.081. Requires an
action to collect the penalty provided by Section 7.102 for a violation of Section 11.081 to be
brought within two years from the date of the alleged violation.

SECTION 13. Amends Section 7.351, Water Code, to make a conforming change.

SECTION 14. Amends Section 11.0843, Water Code, to delete text requiring a penalty collected under
this section to be deposited in the state treasury to the credit of the general revenue fund. Makes
conforming changes,

SECTION 15. Amends Section 11.085, Water Code, by adding Subsection (w), to provide that the
requirements of this section apply to the transfer of water from one river basin to another regardless of
whether all or any part of the water right, permit, certified filing, or certificate of adjudication under which
the water is authorized to be used is also transferred.

SECTION 16. Amends Section 11.138(a), Water Code, to authorize the commission, by rule, to authorize
the beneficial use, without a permit, of not more than 25 acre-feet of water, for a term not to exceed one
year, if the diversion of water will not affect existing water right holders and the user of the water registers
the use with the commission in the manner required by the commission.

SECTION 17. Amends Section 11.139, Water Code, to authorize the commission to grant an emergency
permit, order, or amendment to an existing permit, certified filing, or certificate of adjudication under
Subchapter L, Chapter 5. Deletes text regarding emergency authorizations.

SECTION 18. Amends Section 11.142(a), Water Code, to provide that normal storage may involve the
temporary storage of greater than 200 acre-feet if the owner of the structure maintains records which can
demonstrate that throughout a 12 month period an average of not more than 200 acre-feet of water is
impounded in such a structure.

SECTION 19. Amends Section 11.173(b), Water Code, to provide that a permit, certified filing, or
certificate of adjudication or a portion of a permit, certified filing, or certificate or adjudication is exempt
from cancellation under Subsection (a) if it was obtained to meet demonstrated long-term public water
supply or electric generation needs as evidenced by a water management plan developed by the holder and
consistent with projections of future water needs contained in the state water plan or if it was obtained as
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the result of the construction of a reservoir funded, in whole or in part, by the holder of the permit, certified
filing, or certificate of adjudication as part of the holder’s long-term planning.

SECTION 20. Amends Section 11.177(b), Water Code, to make conforming changes.

SECTION 21. Amends Sections 12.052(c), (d), (¢) and (f), Water Code, to prohibit the owner of a dam
that is required to be constructed, reconstructed, repaired, or removed in order to comply with the rules
and orders promulgated under Subsection (a) of this section from wilfully failing or refusing to comply
within the 30-day period following the date of the commission’s final, nonappealable order to do so and
from wilfully failing to comply with any rule or other order issued by the commission under this section
within the 30-day period following the effective date of the order. Authorizes the commission to issue an
emergency works safety order under Section 5.519. Deletes text regarding existing conditions of a dam.
Makes conforming changes.

SECTION 22. Amends Chapter 7, Water Code, by adding Subchapter I, and Sections 13.412, 13.4131,
and 13.4132, Water Code, transferred to Chapter 71, Water Code, redesignated as Section 7.401, 7.402,
7.403, and 7.404 as follows:

SUBCHAPTER 1. RECEIVERSHIP; SUPERVISION OF CERTAIN UTILITIES
Sec. 7.401. DEFINITIONS. Defines “affiliated interests” and “affiliate.”
Sec. 7.402. RECEIVERSHIP. Makes a conforming change.

Sec. 7.403. SUPERVISION OF CERTAIN UTILITIES. Authorizes the commission to require
the utility to meet, rather than abide by, conditions and requirements prescribed by the commission
and to obtain commission approval before taking an action under Subdivision (1), rather than
Subsection (b), of this section. Authorizes an action or transaction for which commission approval
is required by this section that occurs without commission approval to be void by the commission.

" Deletes text regarding the commission’s supervision of a utility. Makes conforming and
nonsubstantive changes.

Sec. 7.404. OPERATION OF UTILITY THAT DISCONTINUES OPERATION OR IS
REFERRED FOR APPOINTMENT OF RECEIVER. Authorizes the commission to appoint a
person under this section by emergency order under Section 5.507 and to authorize an emergency
rate increase by emergency order under Section 5.508, rather than notice of the action is adequate
if the notice is mailed or hand delivered to the last known address of the utility’s headquarters.

SECTION 23. Amends Section 13.414, Water Code, as follows:

Sec. 13.414. New heading: VIOLATION BY RETAIL PUBLIC UTILITY OR AFFILIATE
INTEREST. Prohibits a retail public utility or affiliated interest from violating this chapter, failing
to perform a duty imposed on it, or failing, neglect, or refusing to obey an order, rule, direction,
or requirement of the commission or decree or judgment of a court. Deletes text regarding civil
penalty. Makes conforming changes.

SECTION 24. Amends Sections 35.008(b), (c), and (d), Water Code, to require the commission to call
apublic comment, rather than evidentiary hearing, to consider certain actions. Provides that any testimony,
evidence, report, comment, or other information received by the commission at a public comment hearing
becomes part of the record of the contested case hearing on designation of the priority groundwater
management area, creation of a district over all or part of the priority groundwater management area, or
addition of any part of the land in the priority groundwater management area to an exXisting district.

SECTION 25. Amends Section 35.009, Water Code, as follows:

Sec. 35.009. New heading: NOTICE AND PUBLIC COMMENT HEARING. Makes
conforming changes.

SECTION 26. Amends Section 35.012(a), Water Code, to make a conforming change.

SECTION 27. Amends Chapter 35, Water Code, by adding Section 35.010, as follows:
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Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER DESIGNATION OF
PRIORITY GROUNDWATER MANAGEMENT AREA. Prohibits the commission from

. considering the creation of a groundwater conservation district in a designated priority
groundwater management area before the conclusion of the next regular session of the Texas
Legislature following the designation unless the local landowners have initiated a petition process
under Chapter 36 for the creation of a groundwater conservation district with a priority ground
water management area.

SECTION 28. Amends Section 35.012, Water Code, by adding new Subsections (c) and (d), reletering
existing Subsections (c)~(f) as Subsections (¢)-(h), and amending existing Subsection (d), to require the
commission not later than a certain date on which the commission order designating a priority groundwater
management area is issued, to send a written notice of the commission’s actions to each landowner in the
designation priority groundwater management area at the landowner’s most recent known address as
shown in the tax rolls of the county in which the land is located. Requires the notice to include the
commission’s findings and conclusions from the data and information considered in designating the priority
groundwater management area and the commission’s recommendation regarding the need for a
groundwater conservation district in the priority groundwater management area. Requires the Texas
Agricultural Extension Service to begin an educational program within the area with the assistance and
cooperation of the Texas Water Development Board, the commission, other state agencies, and existing
districts to inform the residents of the status of the area’s water resources and management options
including possible formation of a district. Makes conforming changes.

SECTION 29. Amends Section 36.014, Water Code, to require the commission to give notice of the
application or proposal as required by Section 49.011() and may conduct a hearing on the application or
proposal if the commission determines that a hearing is necessary under Section 49.011. Deletes text
regarding management areas.

SECTION 30. Amends Section 36.015, Water Code, to require the commission to issue an order
containing findings granting the petition or adopting the proposal, as appropriate, if the commission finds
that a district requested by petition or proposed by the commission is feasible and practicable, a benefit to
the land in the district, and would be a public benefit or utility. Requires the commission by order to deny
the petition or reject the proposal, as appropriate. Requires the commission to direct in its orders creating
the district that an election be called by the temporary directors to confirm the creation of the district and
to elect permanent directors, if the commission grants the petition or adopts the proposal. Requires the
commission to act on the petition or its proposal within a reasonable amount of time. Deletes text
regarding the refusal to grant a petition.

SECTION 31. Amends Chapter 36D, Water Code, by adding Section 36.1074, as follows:

Sec. 36.1074. EXTENSION OF DISTRICT AUTHORITY TO ADDITIONAL AQUIFERS
WITHIN DISTRICT’S GEOGRAPHIC BOUNDARIES. Requires the commission, by rule, to
establish a procedure by which a district created by special law may petition to extend the district’s

~ authority to include management of any aquifer within the geographic boundaries of the district
the management of which is not provided for by the special law creating any district. Requires the
rules adopted by the commission under this section to establish grounds for a petition described
by Subsection (a) including certain conditions. Authorizes a petition under this section to be
granted only by order of the commission.

SECTION 32. Amends Section 36.0151, Water Code, as follows:

" Sec.36.0151. New heading: NOTICE OF CREATION BY COMMISSION OF DISTRICTFOR
PRIORITY GROUNDWATER MANAGEMENT AREA. Requires the commission to notify
the county commissioners court of each county with territory in the district of the district’s creation
as soon as practicable after issuing the order under Section 36.015(a) creating a district proposed
by the commission under Section 35.012(b).

SECTION 33. Amends Section 36.108, Water Code, as follows:
" Sec. 36.108. New heading: JOINT PLANNING IN MANAGEMENT AREA OR PRIORITY
GROUNDWATER MANAGEMENT AREA. Requires each district to prepare a comprehensive
management plan as required by Section 36.1071 covering that district’s respective territory, if two
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- or more districts are located within the boundaries of the same management area or priority
groundwater management area. Making conforming changes.

SECTION 34. Amends Section 341.047, Health and Safety Code, by transferring it to Chapter 7E, Water
Code, redesignating it as Section 7.1605, Water Code, as follows:

Sec. 7.1605. New heading: VIOLATIONS RELATING TO PUBLIC DRINKING WATER.
Makes conforming changes.

SECﬁON 35. Amends Section 341.048, ﬁealth and Safety Code, as follows:

Sec. 341.048. New heading: VIOLATION. Deletes text regarding certain violations.
SECTION 36. Amends Section 5.07, Water Code, to make a conforming change.
SECTION 37. Amends Section 5.08(a), Water Code, to make a conforming change.
SECTION 38. Amends Section 341.0485, Water Code, to make conforming change
SECTION 39. Repealer: (1) Section 11.082, Water Code (Unlawful Use: Civil Penalty).

(2) Section 11.0841, Water Code (Civil Remedy) and Section 11.0842, Water Code
(Administrative Penalty).

" (3) Section 11.148, Water Code, (Emergency Suspension of Permit Conditions).
(4) Section 13.411, Water Code, (Action to Enjoin or Require Compliance).
(5) Section 13.4133, Water Code, (Emergency Rate Increase in Certain Circumstances).

(6) Section 13.4151, Water Code, (Administrative Penalty) and Section 13.416, Water Code
~ (Penalties Cumulative).

(7) Section 13.417, Water Code, (Contemp Proceedings) and Section 13.418, Water Code,
(Disposition of Fines and Penalties; Water Utility Improvement Account).

(8) Section 35.004, Water Code, (Designation of Management Areas), Section 35.005, Water
Code, (Petition to Designate a Groundwater Management Area), and Section 35.006, Water Code
(Notice for Designation of Management Area). '

~ (b) Repealer: Section 341.049 Health and Safety Code (Administrative Penalty) and Section
341.050, Health and Safety Code (Penalties Cumulative).

SECTION 40. Effective date: September 1, 1999.

SECTION 41. Makes application of this Act prospective.

SECTION 42. Emergency clause.

SUMMARY OF COMMITTEE CHANGES

SECTION 2.
Amends Section 5.17(b), Water Code, to require the commission to hold a hearing as provided
for in Section 5.504 as soon as practicable but, not later than 20, rather than 10, days after

~ issuance of the a certain order. Deletes text regarding emergency action.

Amends Section 5.518, Water Code, to require the executive director or the commission to
allocate certain requested amounts of water.

SECTION 6.
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Amends Section 7.052, Water Code, sets forth certain penalties for violations including the
amount of the penalty for a violation of a rule or order adopted under a certain permit.

SECTION 9.
- Deletes proposed SECTION 9 and redesignates SECTIONS 10-17.
SECTION 18.

Amends Section 11.142(a), Water Code, to provide that normal storage may involve the
temporary storage of certain amounts of water.

SECTION 22.
Amends Chapter 7, Water Code, to define “affiliated interests,” and “affiliate.” Deletes proposed
Section 7.325, Water Code, regarding action to enjoin or require compliance: retail public utilities.
Makes conforming changes.
SECTION 24.
~ Deletes proposed Section 13.417, Water Code, regarding contempt proceedings in utility actions.
SECTION 25.
Amends Section, 35.009 Water Code, to add a new heading and makes conforming changes.
SECTION 26.
~ Amends Section 35.012(a), Water Code, to make a conforming change.
SECTION 36. i
Amends Section 5.07, Water Code, to make a conforming change.
SECTION 37.
. Amends Section 5.08(a), Water Code, to make a conforming change.
SECTION 38.
Amends Section 341.0485, Water Code, to make conforming change
SECTION 39.

_ Deletes certain sections of the Water Code.
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 76th Regular Session
April 1, 1999
TO: Honorable J.E. "Buster" Brown, Chair, Senate Committee on Natural Resources
FROM: John Keel, Director, Legislative Budget Board

INRE: SB 1311 by Brown, J. E. "Buster" (relating to the development and management of
water resources), Committee Report 1st House, Substituted

No significant fiscal implication to the State is anticipated.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 582 Natural Resource Conservation Commission
LBB Staff: JK, DE, DM -




LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 76th Regular Session
March 29, 1999
TO: Honorable J.E. "Buster" Brown, Chair, Senate Committee on Natural Resources
FROM: John Keel, Director, Legislative Budget Board

IN RE: SB1311 by Brown, J. E. "Buster" (Relating to the development and management of
water resources.), As Introduced

No significant fiscal implication to the State is anticipated.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 360 State Office of Administrative Hearings, 555 Agricultural Extension
Service Texas, 302 Office Of The Attorney General, 580 Water
Development Board, 582 Natural Resource Conservation Commission, 304
Comptroller of Public Accounts

LBB Staff: JK, DE, DM
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relating to the development and management of water resources.

BE IT ENACTED BY THE LEGI%%A%URE OF THE STATE OF TEXAS:

SECTION l.C;gggﬁzﬁg&%fg€;§;;,)Water Code, is amended to read
as follows:

(a) If the commission, the executive director, or the
executive director's representative issues aﬁ emergency order under
this subchapter without a hearing, the order shall set a time and
place for a hearing to affirm, modify, or set aside the emergency
order to be held before the commission or its designee as soon as

practicable after the order is issued. If the emergency order is

issued under Section 5.517 or 5.518, the order shall set a time for

the hearing not later than the 20th day after the date the

emergency order is issued.
SECTION 2. Subchapter L, Chapter 5, Water Code, is amended by
adding Sections 5.517, 5.518, 5.519, and 5.520 to read as follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER;

AMENDMENT TO WATER RIGHT. (a) Except as provided by Section 5.506

and after notification to the governor, the commission by emergency

order may issue a permit to divert and use water or amend an

existing permit, certified filing, or certificate of adjudication

for an initial period not to exceed 120 days if the commission

finds that:

1 Yohp- 4
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(1) emergency conditions exist that present an imminent

threat to the public health, safety, and welfare or the environment

and that override the necessity to comply with established

_statutorx procedures; and

(2) there is no feasible practicable alternative to the -

emergency authorization. The emergency authorization may be

renewed once for a period not to exceed 60 davs.

(b) The executive director may issue an emergency order if an

imminent threat to the public health, safety, and welfare or the

environment exists that requires emergency action before the

commission can take action under Subsection (a) and there is_no

feasible alternative. If the executive director issues an

emergency order under this subsection, the commission shall hold a

hearing as provided for in Section 5.504 as soon as practicable but

not later than 20 days after issuance of the order to _affirm,

modify, or set aside the order.

(c) The notice requirements of Section 11.132 relating to the

time for notice, newspaper notice, and method of giving a person

notice do not apply to a hearing held on an application for an

emergency order under this section. The commission shall give the

general notice of the hearing that the commission considers

practicable under the circumstances.

(d) The commission may adopt rules and _impose fees necessarv

to carry out the provisions of this section.

(e) An emergency order under this section does not vest in

the grantee any right to the diversion, impoundment, or use of

water and expires by its terms. / ('5
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Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF

WATER RIGHT. (a) The commission by emergency order may grant the
temporary transfer and use of all or part of a surface water right
for other than domestic or municipal use to a retail or wholesale
water supplier for public health and safety purposes.

(b) The commission may direct the applicant to timely pay the
amounts for which the applicant may be potentially liable under
this section and to fully indemnify and hold harmless the state,
the executive director, and the commission from anvy and all
liability for the order sought. /The commission may order bond or
other sufetx in_a form acceptable to the commission as a condition
for an emergency order under this section. The commigssion may not

grant an emergency authorization under this section that would

cause a violation of a federal requlation.

o] In transferring the amount of water requested b the

applicant, the executive director or the commigssion shall allocate

the requested amount among two or more permits, certified filings,

or certificates of adjudication for other than domestic or
municipal use.

(d) A person granted an emergency order under this section is

liable to the owner from whom the use is transferred for the fair

market value of the water transferred and for anvy damages
proximately caused by the transfer of use., If, within 60 davs of
the termination of the order, the parties do not agree on the

amount due, or if full payment is not made, either party may file

a cdmglaint with the commission to determine the amount due. ,

/

e The commission b rule shall establish a dispute
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resolution procedure for a complaint filed under this section.
After exhausting all administrative remedies under this section, an
owner from whom the use is transferred may file suit to recover or
determine the amount due in a district court in the county where
the owner resides or has its headquarters. The prevailing party in-
a suit filed under this subsection is entitled to recover court
costs and reasonable attorney's fees.

Sec. 5.519. EMERGENCY WORKS SAFETY ORDER. The commission may
issue a mandatory or prohibitory emergency order directing the

owner of a dam, levee, or other water-storage or flood-control work

"to repair, modify, maintain, dewater, or remove a work if the

commission finds that:

(1) the existing condition of the work is causing or

will cause extensive or severe property damage or economic loss to
others or is posing an immediate and serious threat to human life
or health; and

(2) other procedures available to the commission to

remedy or prevent the occurrence will result in unreasonable delay.
Sec. 5.520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT

DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.

The commission may issue an emergency order appointing a willing
person_ to temporarily manage and operate a utility under Section

7.404. Notice of the action is adequate if the notice is mailed or

hand delivered to the last known address of the wutilityv's

&
headgquarters. ‘ 5

SECTION 3. Section 7.004, Water Code, is amended to read as

follows:
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Sec. 7.004. REMEDIES CUMULATIVE. The remedies under this
chapter are cumulative of all other remedies. Nothing in this
chapter affects the right of a private corporation, [or]

individual, or political subdivision that has a djusticiable

intérest to pursue any available common law remedy to enforce a
right, to abate a condition of pollution or other nuisance, to
recover damages to enforce a right, or to prevent or seek redress
or compensation for the violation of a right or otherwise redress
an injury.

SECTION 4. Subchapter B, Chapter 7, Water Code, is amended by
adding Section 7.034 to read as follows:

Sec. 7.034. ATTORNEY'S FEES; COQOSTS. A district court may

award the costs of litigation, including reasonable attorney's fees

and expert costs, to any political subdivision of the state,

private corporation, or individual that is a water right holder and

that prevails in a suit for injunctive relief to redress an

unauthorized diversion, impoundment, or use of surface water in

violation of Chapter 11 or a rule adopted under Chapter 11.

chve (b, '
SECTION 5. (Section 7.05%}b), Water Code, is amended to read

as follows:

(b) Except as provided by this subsection, this [This]

subchapter does not apply to violations of Chapter [¥5] 12 oxliT

1+3+] 16 [Tor—36—of this—code;—or—Chapter A —Heattiramd—Safety
€éode]. This subchapter does apply to Section 16.236./

SECTION 6. Section 7.052, Water Code, is amended to read as

follows:

Sec. 7.052. MAXIMUM PENALTY. (a) The amount of the penalty

5
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for a violation of Chapter 18, 32, 33, or 34 of this code or
Chapter 366, 371, or 372, Health and Safety Code, may not exceed
$2,500 a day for each violation.

(b) The amount of the penalty for a violation of Chapter 11

or a rule or order adopted under or a permit, certified filing, or .

certificate of adjudication issued under Chapter 11 mav not exceed

$5,000 a day for each violation.

(c) The penalty for a violation of a rule or order adopted

under Section 16.236 may not exceed $1,000 a day for each

violation.

(d) The amount of the penalty for a violation under Chapter

341, Health and Safety Code, may not be less than $50 or more than

$1,000 for each violation.

(e) The amount of the penalty for all other violations within
the jurisdiction of the commission to enforce may not exceed
$10,000 a day for each violation.

- (f) [+c=F] Each day that a continuing violation occurs may be
considered a separate violation. The commission may authorize an
installment payment schedule for an administrative penalty
assessed under this subchapter, except for an administrative
penalty assessed under Section 7.057 or assessed after a hearing
undér Section 7.058.

SECTION 7. Section 7.054, Water Code, is amended to read as
follows:

Sec. 7.054. REPORT OF VIOLATION. (a) 1If, after examination
of a possible violation and the facts surrounding that possible

violation, the executive director concludes that a violation has

6
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occurred, the executive director may issue a preliminary report in
accordance with commission rules that includes recommendations
regarding any penalty or corrective action.

(b) A report regarding a possible violation under Chapter 11

must state the facts on which the conclusion was based _and

recommend the amount of any penalty. The executive director shall

base the recommended amount of the proposed penalty on the factors

provided by Section 7.053 and shall analyze each factor for the

benefit of the commission.
SECTION 8. Section 7.069, Water Code, is amended to read as
follows:

Sec. 7.069. DISPOSITION OF PENALTY. (a) Except as provided

by Subsection (b a [x] penalty collected under this subchapter
shall be deposited to the credit of the general revenue fund.

(b) A penalty collected under this subchapter from a public

utility shall be paid to the commission and deposited in the water

utility improvement account as provided by Section 341.0485, Health
and Safety Code.

SECTION 9. Section 7.102, Water Code, is amended to read as
follows:

Sec. 7.102. MAXIMUM PENALTY. (a) A person who causes,
suffers, allows, or permits a viola;ion of a statute, rule, order, 
or permit relating to Chapter 11, 18, 32, 33, or 34 of this code or
Chapter 366, 371, or 372, Health and Safety Code, shall be assessed
for each violation a civil penalty not less than $50 nor greater

than $5,000 for each day of each violation as the court or jury

considers proper.
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(b) The amount of a penalty for a violation of a rule or

order issued by the commission under Section 12.052 may not exceed
$5,000.

(c) A person who causes, suffers, allows, or permits a

violation of a statute, rule, order, or permit relating to Chapter.

13 shall be assessed for each violation a civil penaltyv not less

than $100 nor greater than $5,000 for each davy of each violation as
the court or jurv considers proper.

(d) A person who causes, suffers, allows, or permits a

violation of a statute, rule, order, or permit relating to any
other matter within the commission's jurisdiction to enforce,
other than violations of Chapter [¥%7] 12 or[+—%35] 16 [7—or—36] of
this code, or Chapter 341, Health and Safety Code, shall be
assessed for each violation a civil penalty not less than $50 nor
greater than $25,000 for each day of each violation as the court or

jury considers proper.

(e) Each day of a continuing violation 1is a separate
: ; ~ JN Ve
violation. /,ng 3y w;’@mm;{,@«:ﬁ (s@»ﬁ{ Ll }j

SECTION 10. ﬁf;ectiont 7.105 (@ —=amd—+d), Water Code, are
Q

amended to read as follows:

(a) Oon the request of " the executive director or the
commission, the attorney general shall institute a suit in the name
of the state for injunctive relief under Section 7.032, to recover
a civil penalty, or for both injunctive relief and a civil penalty.

The attornev general may initiate a suit for recovery of a penalty

under this section for a violation under Section 13.414.

(c) Except as provided by this subsection, the [Fire]l suit may

8
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be brought in Travis County, in the county in which the defendant

resides, or in the county in which the violation or threat .of

violation occurs. A suit to recover a penalty for a wviolation of
a rule or order issued by the commission under Section 12.052 mavy

be brought in Travis County.
SECTION 11. Subchapter D, Chapter 7, Water Code, is amended

by adding Section 7.1075 to read as follows:

Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC

UTILITY. A penalty collected under this subchapter from a public
utility shall be paid to the commission and deposited in the water
utility improvement account as provided by Section 341.0485, Health

and Safety Code,
SECTION 12. Subchapter D, Chapter 7, Water Code, is amended

by adding Section 7.112 to read as follows:
Sec. 7.112. LIMITATION ON SUIT FOR VIOLATION OF SECTION

11.081. An action to collect the penalty provided by Section 7.102

for a violation of Section 11.081 must be brought within two vears

from the date of the alleged violation.
SECTION 13. Section 7.351, Water Code, is amended to read as

follows:

Sec. 7.351. CIVIL SUITs. If it appears that a violation or
threat of violation of Chapter 16, 26, 28, or 34 of this code or
Chapter 341, 361, 371, 372, or 382, Health and Safety Code, or a
provision of Chapter 401, Health and Safety Code, under the
commission's jurisdiction or a rule adopted or an order or a permit
issued under those chapters or provisions has occurred or is

occurring in the jurisdiction of a local government, the local

9
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government or, in the case of a violation of Chapter 401, Health
and Safety Code, a person affected as defined in that chapter, may
institute a civil suit under Subchapter D in the same manner as the
commission in a district court by its own attorney for the
injunctive relief or civil penalty, or both, as authorized by this .
chapter against the person who committed, is committing, or is
threatening to commit the violation.

SECTION 14. Section 11.0843, Water Code, is amended to read
as follows:

Sec. 11.0843.  FIELD CITATION. B:-a{fj Upon witnessing a
violation of this chapter or a rule or order or a water right

issued under this chapter, a watermaster or the watermaster's

deputy, as defined by commission rule, may issue the alleged

violator a field citation alleging that a wviolation has occurred
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fevenue—fund].

SECTION 15, Section 11.085, Water Code, is amended by adding
Subsection (w) to read as follows:

(w) The requirements of this section apply to the transfer of
water from one river basin to anothef regardless of whether all or

any part of the water right, permit, certified filing, or

certificate of adjudication under which the water is authorized to
be used is also transferred. CZL)J

SECTION 16. | Section 11.1384a), Water Code, is amended to read
as follows:

(a) The commission may issue temporary permits for beneficial
purposes to the extent that they do not interfere with or adversely
affect prior appropriations or vested rights on the stream from
which water is to be diverted under such temporary permit. The
comﬁission may, by appropriate order, authorize any member of the
commission to approve and issue temporary permits without notice
and hearing if it appears to such issuing party that sufficient
water 1is available at the proposed point of diversion to satisfy
the requirements of the temporary permit as well as all existing

rights. No temporary permit issued without notice and hearing

shall authorize more than 10 acre-feet of water, nor may it be for

a term in excess of one year. The commission by rule may authorize
the beneficial use, without a permit, of not more than 25 acre-feet
of water, for a term not to exceed one vear, if the diversion of
water will not affect existing water right holders and the user of
the water registers the use with the commission in the manner
required by the commission.

11
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SECTION 17. Section 11.139, Water Code, is amended to read as

follows:

Sec. 11.139. EMERGENCY AUTHORIZATIONS. [+a>] Except as

.proVided by Section 5.506 [%3+348] of this code, the commission may

grant an emergency permit, order, or amendment to an existing -

permit, certified filing, or certificate of adjudication under

Subchapter L, Chapter 5 [after—motitce—to—the governmor—ftor—an
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SECTION 18. ﬂéection 11.142 , Water Code, is amended to read

as follows:

(a) Without obtaining a permit, a person may construct on his
own property a dam or reservoir with normal storage of not more
than 200 acre-feet of water for domestic and livestock purposes.

Normal storage may involve the temporary storage of dgreater than
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200‘acre-feet if the owner of the structure maintains records which

I3

can demonstrate that throughout a Twelw? -month period an average of

not more than 200 acre-feet of water is impounded in_ such a

structure. i
Sedeacetiin, £

SECTION 19.ﬂ¢Section 11.17zéb7, Water Code, is amended to read
as follows:

(b) A permit, certified filing, or certificate of
adjudication or a portion of a permit, certified £filing, or
certificate of adjudication is exempt from cancellation under
Subsection (a) i;f this section:

(1) to the extent of the owner's participation in the

Conservation Reserve Program authorized by the Food Security Act,

Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514 (1985)

or a similar governmental program; [or]//
(2) if any portion of the water authorized to be used
pursuant to a permit, certified filing, or certificate of

adjudication has been used in accordance with a regional water plan

approved pursuant to Section 16.053 of this codej

(3) if the permit, certified filing, or certificate of

adijudication was obtained to meet demonstrated long-term public

water supply or electric generation needs as evidenced by a water

management plan developed by the holder and consistent with

projections of future water needs contained in the state water

plan;: or

(4) if the permit, certified filing, or certificate of

adijudication was obtained as the result of the construction of a

reservoir funded, in whole or in part, by the ‘holder of the
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permit, certified filing, or certificate of adjudication as part of

the holder's long-term water planning.
Stlegre Frome )Zb),

SECTION 20. /(Sectlon 11.177/&b") , Water Code, is amended to read
as follows:

(b) In determining what constitutes reasonable diligence or
a justified nonuse as used in Subsection (a) (2) of this section,
thebcommission shall give consideration to:

(1) whether sufficient water is available .in the source
of supply to meet all or part of the appropriation during the
10-year period of nonuse;

(2) whether the nonuse is justified by the holder's
participation in the federal Conservation Reserve Program or a
similar governmental program as provided by Section 11.173(b) (1) of

this code;

1 Pk | Pk | LI L = - 4 s
(3 ) [WLLC ClITL LilT pCliiil e, CCLULLLILTU LLLLlIlI, UL
staxte—water—pianr
[——whether—the—permit——Certified—frIinmg;—or
> . . " 2 : " b1 Pl
constructIiomr—of—=a Treservorr—fumded—Irwhote—or—Imrpart,—by——the
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[¥+5r] whether the existing or proposed authorized purpose

and place of use are consistent with an approved regional water
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plan as provided by Section 16.053 of this code;

(4) [+67] whether the permit, certified £filing, or
certificate of adjudication has been deposited into the Texas Water
Bank as provided by Sections 15.7031 and.15.704 of this code or
whether it can be shown that the water right or water available .
under -the right is currently being made available for purchase
through private marketing efforts; or

5) [tH] whether the permit, certified filing, or

certificate of adjudication has been reserved to provide for

instream flows or bay and estuary inflows. \ e .
i &Aﬂm (2,053,
SECTION 21. gﬁections 12.052(c), (d), (e), and (f),AWater

~1
Code, are amended to read as follows: 7

(c) The [Ff—tire] owner of a dam that is required to be
constructed, reconstructed, repaired, or removed in order to comply
with the rules and orders promulgated under Subsection (a) of this
section may not wilfully fail [fatts] or refuse [refuses] to comply

within the 30-day period following the date of the commission's

final, nonappealable order to do so and mav not f[or +f—a—person]

wilfully fail [fatts] to comply with any rule or other order issued

by the commission under this section within the 30-day period

b

following the effective date of the order[7—he—is—tiable—to—=
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(d) The commission may issue an emergency works safety order
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a5 AappropriIate—under —the—Adminmrstrative—Procedure—and—Texas
. . L.
Regrster—Act,—as—amermded—(Articte—6252~t3a—Fernmomrs—Ffexas—Civit
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[t+fr] Nothing in this section or in rules or orders made by
the commission shall be construed to relieve an owner or operator
of a dam or reservoir of the legal duties, obligations, or
liabilities incident to ownership or operation.

SECTION 22. Chapter 7, Water Code, is amended by adding

Subchapter I, and Sections 13.412, 13.4131, and 13.4132, Water
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Code, are transferred to Subchapter I, Chapter 7, Water Code,
redesignated as Sections 7.402, 7.403, and 7.404, and amended to
read as follows:

SUBCHAPTER I. RECEIVERSHIP; SUPERVISION OF CERTAIN UTILITIES

Sec. 7.401. DEFINITIONS. In this subchapter, "affiliated-

interest" and "affiljate" have the meanings assigned by Section

13.002.
Sec. 7.402 [¥+3—412]. RECEIVERSHIP, (a) At the request of

the commission, the attorney general shall bring suit for the
appointment of a receiver to collect the assets and carry on theﬁ
business of a water or sewer utility that: ‘
(1) has abandoned operation of its. facilities;
(2) informs the commission that the owner is abandoning
the system;
(3) violates a final order of the commission; or
(4) allows any property owned or controlled by it to be
used in violation of a final order of the commission.
(b) The court shall appoint a receiver if an appointment is
necessary:
(1) to guarantee the collection of assessments, fees,
penalties, or interest;
(2) to guarantee continuous and adequate service to the
customers of the utility; or
(3) to prevent continued or repeated violation of the
final order.
(c) The receiver shall execute a bond to assure the proper

performance of the receiver's duties in an amount to be set by the
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court.

(d) After appointment and execution of bond, the receiver
shall take possession of the assets of the upility specified by the
court. Until discharged by the cour;, the receiver shall perform
the duties that the court directs to preserve the assets and carry
on the business of the utility and shall strictly observe the final
order involved.

(e) On a showing of good cause by the utility, the court may
dissolve the receivership and order the assets and control of the
business returned to the utility.

(f) For purposes of this section and Section 7.404 [13—4132],
abandonment may include but is not limited to:

(1) failure to pay a bill or obligation owed to a retail
public utility or to an electric or gas utility with the result
that the wutility service provider has issued a notice of
discontinuance of necessary services;

(2) failure to provide appropriate water or wastewater
treatment so that a potential health hazard results:

(3) failure to adequately maintain facilities, resulting
in potential health hazards, extended outages, or repeated service
interruptions;

(4) failure to provide customers adequate notice of a
health hazard or potential health hazard;

(5) failure to secure an alternative available water
supply during an outage;

(6) displaying a pattern of hostility toward or

repeatedly failing to respond to the commission or the utility's

21
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customers; and

(7) failure to provide the commission. with adequate
information on how to contact the utility for normal business and
_emergency purposes.

(g) Notwithstanding Section 64.021, Civil Practice and -
Remedies Code, a receiver appointed under this section may seek
commission approval to acquire the water or sewer utility's
facilities and transfer the utility's certificate of convenience .

V%gand necessity. The receiver must apply in accordance with

Subchapter H, Chapter 13.

Sec. 7.403 [¥3+4%3%]. SUPERVISION OF CERTAIN UTILITIES. (a)
The commission, after providing to the utility notice and an
opportunity for a hearing, may place a utility under supervision
for gross or continuing mismanagement, gross or continuing
noncompliance with Chapter 13 [this—thapfer] or commission rules,
or noncompliance with commission orders.

(b) While supervising a utility, the commission may require
the‘utility to:

(1) meet [abide—Dby] conditions’ and requirements

prescribed by the commission, including:

(A) [+1F] management requirements;

(B) [t2¥] additional reporting requirements;

(C) [t3F] restrictions on hiriné, salary or benefit
increases, capital investment, borrowing, stock issuance or

dividend declarations, and liquidation of assets; and
(D) [+4F] a requirement that the utility place the

utiiity's funds into an account in a financial institution approved
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by the commission and use of those funds shall be restricted to
reasonable and necessary utility expenses; and|[<]
regquire—thet—thre—utiitty] ob;ain commission approval before taking
an [anj] action [that—may—be] restricted under Subdivision (1)
[Subsectiomr—tb)r] of this section.

- {c) An [Any] action or transaction for which commission/ i/
/2

approval is required by this section that [whtch] occurs without

commission approval may be voided by the commission.

Sec. 7.404 [¥3+%43%32]. OPERATION OF UTILITY THAT DISCONTINUES
OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER. (a) The
comﬁission, after providing to the utility notice and an
opportunity to be heard by the commissioners at a commission
meeting, may authorize a willing person to temporarily manage and
operate a utility if the utility:

(1) has discontinued or abandoned operations or the
provision of services; or

(2) has been or is being referred to the attorney
general fo; the appointment of a receiver under Section 7.402
[F3—4712].

(b) The commission may appoint a person under this section by
emergency order under Section 5.507 and may_authorize an emergency
rate increase by emergencv order under Section 5.508 [7—amd—Totice
of theactiomris—=adequate—ifthe motice—ts matriedoramt—detivered
to—the—Tteastkmowmraddress—of—theutiiity*s—headgquarters] .

(c) A person appointed under this section has the powers and

duties necessary to ensure the continued operation of the utility

23
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and the provision of continuous and adequate services to customers,
including the power and duty to:

(1) read meters;

(2) bill for utility services;

(3) collect revenues; yﬁ

(4) disburse funds;

(5) access all system components; and

(6) request rate increases.

(a) This section does not affect the authority of the
commission to pursue an enforcement claim against a utility or an
affiliated interest.

SECTION 23, Section 13.414, Water Code, is amended to read as
follows: |

Sec. 13.414. VIOLATION.BY [PEMNAETY—AGAINST] RETAIL PUBLIC
UTILITY OR AFFILIATED INTEREST. A [tar—2&ny] retail public utility
or affiliated interest may not violate [that—~viotates] this
chapter, fail ([fatts] to perform a duty imposed on it, or fail,
neglect, [fatis—megltectsy] or refuse [refuses] to obey an order,

rule, direction, or requirement of the commission or decree or

judgment of a court [Ts—subject—to=a—<ivitrpematty ofmot—tess—tian
$196tormore—thamr—$5000—for—each—viotattonl .
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om] SeEtion 35.008,
SECTION 24. gﬁec?fbns 35-608(b), (c), and (d),AWater Code, are

amended to read as follows:
(b)  The commission shall call a_public comment [an/

evidentiary] hearing to consider:

(1) the designation of a priority groundwater management

area;
(2) whether a district should be created over all or
parﬁ of a priority groundwater management area; oOr
(3) whether all or part of the land in the priority
groundwater management area should be added to an existing
district.

(c) Public comment [Evidenmtiary] hearings shall be held at a
location in one of the counties in which the priority groundwater
management area is located, or proposed to be located, or in the
nearest convenient 1location 1f adequate facilities are not
available in those counties.

(d) At the public comment hearing, the commission shall hear
testimony and receive evidence from affected persons. The
commission shall consider the executive director's report and
supporting information and the testimony and evidence received at
the public comment hearing. If the commission considers further
information necessary, the commission may request such information
from any source.

SECTION 25. Section 35.009, Water Code, is amended to read as
follows:

Sec. 35.009. NOTICE AND PUBLIC COMMENT HEARING. (a) The

25
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commission shall have notice of the public comment hearing

published in at least one newspaper with general circulation in the

couhty or counties in which the area proposed for designation as a/ 2%/

priority groundwater management area or the area within a priority

e AN 320 s AL

Ay

groundwater management area being considered for district creation. -

or for addition to an existing district is located. Notice must be
published not later than the 30th day before the date set for the
commission to consider the designation of the priority groundwater
management area, the creation of a district in a priority
groundwater management area, or the addition of land in a priority
groundwater management area to an existing district.

(b) The notice must include:

(1) if applicable, a statement of the general purpose
and effect of designating the proposed priority groundwater
management area;

. (2) if applicable, a statement of the general purpose
and effect of creating a district in the priority groundwater

management area;

(3) if applicable, a statement of the general purpose
and effect of adding all or part of the land in the priority
groundwater management area to an existing district;

(4) a map generally outlining the boundaries of the area
being considered for priority groundwater management area
designation or the priority groundwater management area being
considered for district creation or for addition to an existing
disfrict, or notice of the location at which a copy of the map may

be examined or obtained;
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(5) a statement that the executive director's report

. . . 277
concerning the priority groundwater management area or proposed/ ?Q&

area is available at the commission's main office in Austin, Texas,

and at regional offices of the commission for regions which include

territory within the priority groundwater management area oOr

proposed priority groundwater management area and that the report
is available for inspection during regular business hours;

(6) a description or the name of the locations in the
affected area at which the commission has provided copies of the
executive director's report to be made available for public
insﬁection;

(7) the name and address of each public library, each
county clerk's office, and each district to which the commission
has provided copies of the executive director's report; and

(8) the date, time, and place of the public comment
hearing.

(c) The commission shall also give written notice of the
date, time, place, and purpose of the public comment hearing to the
governing body of each county, regional water planning group,
adjécent groundwater district, municipality, river authority, water
district, or other entity which supplies public drinking water,
including each ho}der of a certificate of convenience and necessity
issued by the commission, and of each irrigation district, located
either in whole or in part in the priority groundwater management
area or proposed priority groundwater management area. The notice

must be given before the 30th day preceding the date set for the

public comment hearing.
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SECTION 26./{ Section 35.0lgéaﬁ, Water Code, i§/émended to read

as follows:

(a) At the conclusion of its public comment hearing and
considerations, the commission shall issue an order stating its
findings and conclusions.

SECTION 27. Chapter 35, Water Code, is amended by adding
Section 35.010 to read as follows:

Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER
DESIGNATION OF PRIORITY GROUNDWATER MANAGEMENT AREA. The

commission may not consider the creation of a groundwater

conservation district in a designated priority groundwater

management area before the conclusion of the next reqular session

of the Texas Legislature following the designation unless the local
landowners have initiated a petition process under Chapter 36 for
the creation of a groundwater conservation district with a priority

groundwater management area.
SECTION 28. Section 35.012, Water Code, is amended by adding

new ‘Subsections (c) and (d), relettering existing Subsections (c),
(d), (e), and (f) as Subsections (e), (f), (g), and (h), and
amending existing Subsection (d){,) to read as follows:

(¢) Not later than the 10th day after the date on which the

commission order designating a priority groundwater management area

is issued, the commission shall send written notice of the

commission's actions to each landowner in the designated priority

groundwater management area at the landowner's most recent known

address as shown in the tax rolls of the county in which the land

is located. The notice must include the commission's findings anq// %z;
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conclusions from the data and information considered in designating
the priority groundwater management area and the commission's
recommendation regarding the need for a groundwater conservation
district in the priority groundwater management area.

(d) As soon as possible after a commission order designatinq
a_priority groundwater management area, the Texas Agricultural

Extension Service shall begin an educational program within the

area with the assistance and cooperation of the Texas Water

Development Board, the commission, the Department of Agriculture,

other state agencies, and existing districts to inform the

residents of the status of the area's water resources and

management options including possible formation of a district.

(e) Following the issuance of a commission order under

Subsection (b), the landowners in the priority groundwater
management area may:

(1) create one or more districts under Subchapter B,
Chapter 36;

(2) have the area annexed to a district that adjoins the
area; or

(3) create one or more districts through the legislative
process.

{f) [tH] The commission shall identify the areas subject to

the order of the commission issued under Subsection (b) that have
not been incorporated into a district and shall delineate proposed

boundaries of a district to include those areas. [(Ff—the
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(q) [te¥] If the commission fails to find that the district
would be a benefit to the land and other property within the
priority groundwater management area, that there is a public need
for the district, or that creation of the district will further the

public welfare, the commission shall issue an order stating that a

district should not be created within the boundaries of the

priority groundwater management area.
. (h) [+t£r] An order of the commission issued under this
section may not be appealed.

SECTION 29. Section 36.014, Water Code, is amended to read as

follows:

Sec. 36.014. NOTICE AND HEARING ON DISTRICT CREATION. [*fa)]
If a petition is filed under Section 36.013 or the commission

proposes that a district be created under Section 35.012(b), the

commission shall give notice of the [#m] application or grogosal as
required by Section 49.011(a) and may conduct a hearing on the
application or proposal if the commission determines that a hearing

is necessary under Section 49.011. /

[} Ff—tire—petitiomr——CcomtaIs &  reguest o creacte o
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SECTION 30. Section 36.015, Water Code, is amended to read as
follows:

- Sec. 36.015. FINDINGS. (a) If the commission finds that a
district requested by petition or proposed by the commission is
feasible and practicable, [that—+it] would be a benefit to the land
in the district, and [that—it] would be a public benefit or

utility, the commission shall issue an order containing these

findings granting the petition or adopting the proposal, as
appropriate.

(b) If the commission finds that a district is not feasible
and practicable, that it would not be a benefit to the land in the
district, that it would not be a ﬁublic benefit or utility, or that
it is not needed, the commission by order shall deny the petition

or reject the proposal, as appropriate.

(c) The commission may adjust the boundaries of the proposed
district to exclude any land that would not be benefited by
inclusion in the district and is not necessary to the district for
proper regulation of the groundwater reservoir.

(d) If the commission grants the petition or adopts the
proposal to create the district, it shall direct in its order
creating the district that an election be called by the temporary
directors to confirm the creation of the district and to elect

permanent directors.
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Rewal The commission shall act on the petition or its
proposal within a reasonable amount of time.

SECTION 31. Subchapter D, Chapter 36, Water Code, is amended
by adding Section 36.1074 to read as follows: .

Sec. 36.1074. EXTENSION OF DISTRICT AUTHORITY TO ADDITIONAL

AQUIFERS WITHIN DISTRICT'S GEQOGRAPHIC BOUNDARIES. (a) The

commission by rule shall establish a procedure by which a district

created bv special law may petition to extend the district's

authority to include management of any aquifer within the

geographic boundaries of the district the management of which is

not provided for by the special law creating anv district.

(b) Rules adopted by the commission under this section shall

establish grounds for a petition described bv Subsection (a),

including:

(1) a change in pumping conditions;

(2) a change in water quality conditions;

(3) a finding that another aquifer is affecting water

levels in the primary managed aguifer; and

(4) other grounds the commission mav specify.

(c) A petition under this section may be granted only bv

order of the commission.

-, =)
SECTION 32. Section 36.0151, Water Code, is amended to read// 48

as follows:

Sec. 36.0151. NOTICE OF CREATION BY COMMISSION OF DISTRICT

FOR PRIORITY GROUNDWATER MANAGEMENT AREA. [tar—Ff—tie commTssSTon
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(7] The commission shall notify the county commissioners

court of each county with territory in the district of the
district's creation as soon as practicable after issuing the order
under Section 36.015(a) creating a [the] district proposed by the
commission under Section 35.012(b).

SECTION 33. Section 36.108, Water Code, is amended to read as
follows:

Sec. 36.108. JOINT PLANNING IN MANAGEMENT AREA QR PRIORITY
GROUNDWATER MANAGEMENT AREA. (a) If two or more districts are
located within the boundaries of the same management area or
priority groundwater management area, each district shall prepare
a comprehensive management plan as required by Section 36.1071
covering that district's respective territory. On completion of
the plan, each district shall forward a copy of the new revised
management plan to the other districts in the management area 9or

priority groundwater management area.

(b) The board of directors of each district in the management

area or priorityv groundwater management area may, b%/}esolution,

call a joint meeting with the boards of directors of the other

districts in the management area or priority groundwater management

area to review the management plans and accomplishments for the

management area Qr priority groundwater management area. The

boards shall meet to consider the plans individually and shall

33
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compare them to other management plans then in force in the
management area. In reviewing the management plans, the boards
shall consider:

(1) the goals of each management plan and its impact on
planning throughout the management area or priority groundwater .
manégement area;

(2) the effectiveness of the measures established by
each management plan for conserving and protecting groundwater and

preventing waste, and the effectiveness of these measures in the

management area or priority groundwater managément area generally;

~and

(3) any other matters that the boards consider relevant
to the protection and conservation of gréundwater and the
prevention of waste in the management area or priority groundwater
management area.
(c) A joint meeting of the boards of directors must be held
in accordance with the Open Meetings Act, Chapter 551, Government
Code. Notice of the meeting shall be given in accordance with the
requirements for notice of district board of directors meetings
under that Act. In addition, notice of the meeting shall be
published not later than the 30th day before the date of the// 54L

scheduled meeting in a newspaper with general circulation in each

county in the management area or priority groundwater management

area.

(d) A district in the management area or priority groundwater
management area may file a petition with the commission requesting

an inquiry if the petitioner district believes that:
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(1) another district in the management area Qr priority
groundwater management area has failed to adopt rules;

(2) the groundwater in the management area 9or priority
groundwater management area is not adequately protected by the
rules adobted by another district; or

(3) the groundwater in the management area or priority
groundwater manadgement area is not adequately protected due to the
failure of another district to enforce substantial compliance with
its rules.

(e) Not later than the 90th day after the date the petition
is filed, the commission shall review the petition and either:

(1) dismiss it if it finds that the evidence is not
adequate to show that any of the conditions alleged in the petition
exist; or

(2) select a review panel as provided in Subsection (f).

(£) The commission may appoint a review panel consisting of
a chairman and four other members. A director or general manager

of a district located outside the management area or priority

groundwater management area that is the subject of the petition may// X 47

be appointed to the review panel. The commission may not appoint
more than two members of the review panel from any one district.
The commission also shall appoint a disinterested person to serve
as é nonvoting recording secretary for the review panel. The
recording secretary may be an employee of the commission. The
recording secretary shall record and document the proceedings of
the panel.

(g) Not later than the 120th day after appointment, the
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review panel shall review the petition and any evidence relevant to
the petition and, in a public meeting, prepare a report to the
commission. The commission may direct the review panel to conduct

public hearings at a location in the management area or priority

groundwater management area to take evidence on the petition. The .

review panel may attempt to negotiate a settlement or resolve the
dispute by any lawful means.
| (h) In its report, the review panel shall include:

(1) a summary of all evidence taken in any hearing on
the petition;

(2) a 1list of findings and recommended actions
appropriate for the commission to take and the reasons it finds
those actions appropriate; and

(3) any other information the panel considers
appropriate.

SECTION 34. Section 341.047, Health and Safety Code, is
traﬁsferred to Subchapter E, Chapter 7, Water Code, redesignated as
Section 7.1605, Water Code,/ﬁénd amended to read as follows://

~/

Sec. 7.1605 [34+—64%F]. VIOLATIONS RELATING TO PUBLIC DRINKING

'WATER [GRIMINAL—PENAET¥]. (a) A person commits an offense if the

person:

(1) violates a provision of Section 341.031, Health and

Safety Code;

(2) violates a provision of Section 341.032(a) or (b)_.

Health and Safety Code;

(3) violates a provision of Section 341.033(a) - (f) .

Health and Safety Code;
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(4) constructs a drinking water supply system without
submitting completed plans and specifications as required by
Section 341.035(c)_. Health and Safety Code;

(5) begins construction of a drinking water supply
system without the commission's approval as required by Sectiop

341.035(a), _Health and Safety Code;

(6) violates a provision of Section 341.0351 or

341.0352, Health and Safety Code:

(7) fails to remove a sign as required by Section

341.0354, Health and Safety Code; or

(8) wviolates a provision of Section 341.036, Health and
Safety Code.

(b) An offense under Subsection (a) is a Class C
misdemeanor.

(c) If it is shown on a trial of the defendant that the
defendant has been convicted of an offense under Subsection (a)
within a year before the date on which the offense being tried‘/ “é%
occurred, the subsequent offense under Subsection (a) is a Class B
misdemeanor.

(d) Each day of a continuing violation is a separate offense.

SECTION 35. Section 341.048, Health and Safety Code, 1is
amended to read as follows:

Sec. 341.048. VIOLATION [CIVIEENFORCEMENT). [t=r] A person
may not cause, suffer, allow, or permit a violation of this

subchapter or a rule or order adopted under this subchapter.

Ll ) LN
[\ul A person 7 7 [

et 3 e e ot ; . 3

37




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

. . - «

COMMISSION, aComty;, Oor a munrciparirty may Instrtute=acIvii—surt

L . L 4 . 4= n V ad
Il 4 UISULILUU CUULUL LUL,

L) L] L2 Fa—) ke IS V od I 3 s F. ¥ od
[TII L1l JULICLLI VT LTl lTLl v LIColldlll il MTLOUILLD L LUIM

P L2 ) . ke | s h1 4 Vol : 3 T
CUIICTIIIUWLIIY LIS ViIULAULLUILL UL txu.ca.x_ UL viul4aqU.ilull,

L) -l + 2 el 2 (.1 L
[\6[ Cil€ dooCoOITIIU Al I TCUUVELY UL 4 CiLivil ptllalily, UL

L3 3 3 : : PR CUN . a . ’ o P
[\J] POUTI ITITJUIICTIVE [TIIITL dlIliua UCivil JPEllally.

Lol T L) . . 3 L . DL 1. + y
[\Ul Tuc COMMIMISS IV IS QO IITCTO0ALlY 4l LITUISPTllsallTs pally 1l

i 3 1 3 It - - ke LIS e | P P P
d oUultl U.Luu.gut DY & CUULILY Ul IMUIILCIVdAd1l LUy UWlINTL CIIl o oC€UL1IULL,

: PR . ol : =1 il n b rl : : P o red e
TITSTITUCE a SsOaICT IIT Core ltane UL ClIIE sCdie LU Tirjulicvelve LTl lTL, Ly

° [ 234 c 1 1 : : P ot c 3. : 3
L CeCUvVTL a ClVv1il pTlially, VL TOY DOUTII IIIIJUIITCTIVE LT1ITL 4dlilld CLILV1IlL

rematty

L s L 3 3 Lot .
[\J.] 1T UL LU Iy DT WULUUYILIL " 1ll.

[tD—Fravis—Countys

£a3) ') . . L LI | =l . e P M) " ed
[ \J]/ Ll CUULILY IIT WIIIrcen ClIT viUlauUlUll UL LlilTatl UL

. o )
VIUISUL1IULl ULUUL S .

L - LI 2 PUL T ) N . o o - L,
[\g) I & oUllL UlIUTL CITIS SeCCIUIlr (U Tlijulll 4 viUIdULUIL UL

M | o Vud L3 3 PR f d P B 1 h I P I h I . | e P, |
ClIlTaL. UL vIiUIduluUull Ul CIIITS™ oUbtUlldputTlL, clIe COUL T olldll yYlalit CLIT

state,—county;—or municIpairty; witiroot—bormd—or—otirer—undertakiror

. : S 1= 1 red - - : a 3. n
ally LI JUlIC L 1lUll LIIGL tuc LdalL Lo iay WaTITLTAaIrc LTIIC L UULLIIY CEIllipUl aly

. ] o . . L. -, ) - 1 '
LCbLLa.LLLlLLg ULlUTL o, LUIIIL)ULG..LY TITJUIICT ITULIS AL LTl TTOCTICE Jllu licdl LIy,

N . . L.
a.ud pPEeELaiIlTiIT L1l ] Ul UL LIULLS .

38

/

6‘:’/%



10
11
12
13
14
15
16
17
18
19
EALIPY
21
40322
23
24
25
26
27

L) y- i — e PR | . — 1 Jartb =3 P WLl
[ \il) CIVIT PDEIIdJITITO L1TLUVELITCU 1l d oSUll LDLIUUULIL  UIINT L Ciilo

sectiomr—by —a—county or—municipatity sttt —be—eguaitity—dtvided
betweenr
[tDr—thre—stater—amd .
(21— the—commty ot pat eyt TSt brougi—ti
suttT]
SECTION 36. Section 5.507, Water Code, is amended to read as
follows:
Sec. 5.507. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.
The commission may issue an emergency order appointing a willing

person to temporarily manage and operate a utility under Section

7.404 [¥3+4¥32]. Notice of the action is adequate if the notice is,/ 4@@)

mailed or hand delivered to the last known address of the utility's
headquarters. . (aux)

SECTION 37. { Section 5.5084a), Water Code, is amended to read
as follows:

(a) Notwithstanding the requirements of Section 13.187, the
commission may authorize an emergency rate increase for a utility
for which a person has'been appointed under Section 5.507 or zéggﬁé
[£3—4%2] or for which a receiver has been appqinted under Section
légé? [+3—4132) if the increase 1is necessary to ensure the
provision of continuous and adequate services to the utility's
customers.

Suirasehon (c),
SECTION 38. S@ection 341.0485257, Health and Safety Code, is

amended to read as follows:

(c) The comptroller shall manage the account for the benefit
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of the commission and shall invest the money and deposit interest
and other investment proceeds in the account. The comptroller
shall release money from the account in the manner provided by the

commission. Money in the account may be used only for:

(1) capital improvements to the water or sewer system of .

a utility that has paid fines or penalties under this chapter or
under Chapter 13, Water Code, that have been deposited in the
account; or

(2) capital improvements and operating and maintenance
expenses for a utility placed in receivership or under a temporary
manager under Section 7.404 [#3+%%32], Water Code.

SECTION 39. (a) The following sections of the Water Codg/ére

repealed:

(1) Section 11.082;
(2) Sections 11.0841 and 11.0842;
(3) Section 11.148;
(4) Section 13.411;
(5) Section 13.,4133;
(6) Sections 13.4151 and 13.416;
(7) Sections 13.417 and 13.418; and
, 34.005,
(8) Sections 35'004ﬁ§5'006'
(b) Sections.341.049 and 341.050, Health and Safety Code, are
repealed.
SECTION 40. This Act takes effect September 1, 1999.
SECTION 41. (a) The changes in law made by this Act apply

only to an offense committed or a violation or threat of violation

that occurs on or after September 1, 1999. For purposes of this

40
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section an offense is committed and a violation or threat of
violation occurs before September 1, 1999, if any element of the
offense, violation, or threat of violation occurs before that date.

(b) An offense committed or a violation or threat of
violation that occurred before September 1, 1999, is covered by thg
law'in effect when the offense was committed or the violation or
threat of violation ocrturred, and the former law is continued in
effect for that purpose.

SECTION 42. The importance of this legislation and the

crowded condition of the calendars in both houses create an

emergency and an imperative public necessity that the/ 4?%9

constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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By: Brown S.B. No. 1311
A BILL TO BE ENTITLED
AN ACT
relating to the development and management of the water resources.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Subsection (a), Section 5.504, Water Code, is
amended to read as follows:

(a) If the commission, the executive director, or the
executive director's répresentative issues an emergency order under
this subchapter without a hearing, the order shall set a time and
place for a hearing to affirm, modify, or set aside the emergency
order to be held before the commission or its designee as soon as

practicable after the order is issued. If the emergency order is

issued under Section 5.517 or 5.518, the order shall set a time for

the hearing not later than the 20th day after the date the

emergency order is issued.
SECTION 2. Subchapter L, Chapter 5, Water Code, is amended

by adding Sections 5.517, 5.518, 5.519, and 5.520 to read as

follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER;

AMENDMENT TO WATER RIGHT. (a) Except as provided by Section 5.506

and after notification to the governor, the commission by emergency

order may issue a permit to divert and use water or amend an

existing permit, certified filing, or certificate of adjudication

for an initial period not to exceed 120 days if the commission

finds that:

(1) emergency conditions exist that present an
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imminent threat to the public health, safety, and welfare or the

environment and that override the necessity to comply with

established statutory procedures; and

(2) there is no feasible practicable alternative to

the emergency authorization. The emergency authorization may be

renewed once for a period not to exceed 60 days.

(b) The executive director may issue an emergency order if

an imminent threat to the public health, safety, and welfare or the

environment exists that requires emergency action before the

commission can take action under Subsection (a) and there is no

feasible alternative. If the executive director issues an

emergency order under this subsection, the commission shall hold a

hearing as provided for in Section 5.504 as soon as practicable but

not later than 20 days after issuance of the order to affirm,

modify, or set aside the order.

(c) The notice requirements of Section 11.132 relating to

the time for notice, newspaper notice, and method of giving a

person notice do not apply to a hearing held on an application for

an_emergency order under this section. The commission shall give

the general notice of the hearing that the commission considers

practicable under the circumstances.

(d) The commission may adopt rules and impose fees necessary

to carry out the provisions of this section.

(e) An emergency order under this section does not vest  in

the grantee any right to the diversion, impoundment, or use of

water and expires by its terms.
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Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF

WATER RIGHT. (a) The commission by emergency order may grant the

temporary transfer and use of all or part of a surface water right

for other than domestic or municipal use to a retail or wholesale

water supplier for public health and safety purposes.

{(b) The commission may direct the applicant to timely pay

the amounts for which the applicant may be potentially liable under

this section and to fully indemnify and hold harmless the state,

the executive director, and the commission from any and all

liability for the order sought. The commission may order bond or

other surety in a form acceptable to the commission as a condition

for an emergency order under this section. The commission may not

grant an emergency authorization under this section that would

cause a violation of a federal requlation.

(c) In transferring the amount of water requested by the

applicant, the executive director or the commission shall allocate

the requested amount among two or more permits, certified filings,

or certificates of adjudication for other than domestic or

municipal use.

(d) A person granted an emergency order under this section

is liable to the owner from whom the use is transferred for the

fair market value of the water transferred and for any damages

proximately caused by the transfer of use. If, within 60 days of

the termination of the order, the parties do not agree on the

amount due, or if full payment is not made, either party may file a

complaint with the commission to determine the amount due.
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(e) The commission by rule shall establish a dispute

resolution procedure for a complaint filed under this section.

After exhausting all administrative remedies under this section, an

owner from whom the use is transferred may file suit to recover or

determine the amount due in a district court in the county where

the owner resides or has its headquarters. The prevailing party in

a suit filed under this subsection is entitled to recover court

costs and reasonable attorney's fees.

Sec. 5.519. EMERGENCY WORKS SAFETY ORDER. The commission

may issue a mandatory or prohibitory emergency order directing the

owner of a dam, levee, or other water-storage or flood-control work

to repair, modify, maintain, dewater, or remove a work if the

commission finds that:

(1) the existing condition of the work is causing or

will cause extensive or severe property damage or economic loss to

others or is posing an immediate and serious threat to human 1life

or health; and

(2) other procedures available to the commission to

remedy or prevent the occurrence will result in unreasonable delay.

Sec. 5.520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT

DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.

The commission may issue an emergency order appointing a willing

person to temporarily manage and operate a utility under Section

7.404. Notice of the action is adequate if the notice is mailed or

hand delivered to the last known address of the utility's

headguarters.
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SECTION 3. Section 7.004, Water Code, is amended to read as
follows:

Sec. 7.004. REMEDIES CUMULATIVE. The remedies under this

chapter are cumulative of all other remedies. Nothing in this

chapter affects the right of a private corporation, [er]

individual, or political subdivision that has a Jjusticiable

interest to pursue any available common law remedy to enforce a

right, to abate a condition of pollution or other nuisance, to

recover damages to enforce a right, or to prevent or seek redress
or compensation for the violation of a right or otherwise redress
an injury.

SECTION 4. Subchapter B, Chapter 7, Water Code, is amended
by adding Section 7.034 to read as follows:

Sec. 7.034. ATTORNEY'S FEES; COSTS. A district court may

award the costs of litigation, including reasonable attorney's fees

and expert costs, to any political subdivision of the state,

private corporation, or individual that is a water right holder and

that prevails in a suit for injunctive relief to redress an

unauthorized diversion, impoundment, or use of surface water in

violation of Chapter 11 or a rule adopted under Chapter 11.

SECTION 5. Subsection (b), Section 7.051, Water Code, is

amended to read as follows:

(b) Except as provided by this subsection, this [Phis]

subchapter does not apply to violations of Chapter [%#7] 12 orls
$37] 16[7-er-36-of-tﬁis-code7—og-Ehapter--34%7--Hea&th—-and--Safety

€ede]. This subchapter does apply to Section 16.236.
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SECTION 6. Section 7.052, Water Code, is amended to read as
follows:

Sec. 7.052. MAXIMUM PENALTY. (a) The amount of the penalty
for a violation of Chapter 18, 32, 33, or 34 of this code or
Chapter 366, 371, or 372, Health and Safety Code, may not exceed
$2,500 a day for each violation.

(b) The amount of the penalty for a violation of Chapter 11

or a rule or order adopted under or a permit, certified filing, or

certificate of adjudication issued under Chapter 11 may not exceed

$5,000 a day for each violation.

(c) The penalty for a violation of a rule or order adopted

under Section 16.236 may not exceed $1,000 a day for each

violation.

(d) The amount of the penalty for a violation under Chapter

341, Health and Safety Code, may not be less than $50 or more than

$1,000 for each violation.

{(e) The amount of the penalty for all other violations
within the jurisdiction of the commission to enforce may not exceed
$10,000 a day for each violation.

(f) [te}] Each day that a continuing violation occurs may be
considered a separate violation. The commission may authorize an
installment payment schedule for an administrative penalty assessed
under this subchapter, except for an administrative penalty
assessed under Section 7.057 or assessed after a hearing under
Section 7.058.

SECTION 7. Section 7.054, Water Code, is amended to read as
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follows:

Sec. 7.054. REPORT OF VIOLATION. (a) If, after examination
of a possible violation and the facts surrounding that possible
violation, the executive director concludes that a violation has
occurred, the executive director may issue a preliminary report in
accordance with commission rules that includes recommendations
regarding any penalty or corrective action.

(b) A report regarding a possible violation under Chapter 11

must state the facts on which the conclusion was based and

recommend the amount of any penalty. The executive director shall

base the recommended amount of the proposed penalty on the factors

provided by Section 7.053 and shall analyze each factor for the

benefit of the commission.

\
SECTION 8. Section 7.069, Water Code, is amended to read as

follows:

Sec. 7.069. DISPOSITION OF PENALTY. (a) Except as provided

by Subsection (b), a [A] penalty collected under this subchapter

shall be deposited to the credit of the general revenue fund.

(b) A penalty collected under this subchapter from a public

utility shall be paid to the commission and deposited in the water

utility improvement account as provided by Section 341.0485, Health

and Safety Code.

SECTION 9. Section 7.102, Water Code, is amended to read as

follows:
Sec. 7.102. MAXIMUM PENALTY. (a) A person who causes,

suffers, allows, or permits a violation of a statute, rule, order,
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or permit relating to Chapter 11, 18, 32, 33, or 34 of this code or
Chapter 366, 371, or 372, Health and Safety Code, shall be assessed
for each violation a civil penalty not less than $50 nor greater
than $5,000 for each day of each violation as the court or jury
considers proper.

(b) The amount of a penalty for a violation of a rule or

order issued by the commission under Section 12.052 may not exceed

$5,000.

(c) A person who causes, suffers, allows, or permits a

violation of a statute, rule, order, or permit relating to Chapter

13 shall be assessed for each violation a civil penalty not less

than $100 nor greater than $5,000 for each day of each violation as

the court or jury considers proper.

(d) A person who causes, suffers, allows, or permits a
violation of a statute, rule, order, or permit relating to any
other matter within the commission's jurisdiction to enforce, other
than violations of Chapter [$#%#7]12 or[7-%#37] 16[7-er—-36] of this
code, or Chapter 341, Health and Safety Code, shall be assessed for

each violation of a civil penalty not less than $50 nor greater

than §$25,000 for each day of each violation as the court or Jjury

considers proper.

(e) Each day of a continuing violation is a separate
violation.

SECTION 10. Subsections (a) and (c), Section 7.105, Water
Code, are amended to read as follows:

(a) On the request of the executive director or the

AN




S.B. No. 1311
commission, the attorney general shall institute a suit in the name
of the state for injunctive relief under Section 7.032, to recover
a civil penalty, or for both injunctive relief and a civil penalty.

The attorney general may initiate a suit for recovery of a penalty

under this section for a violation under Section 13.414.

(c) Except as provided by this subsection, the [Phe] suit

may be brought in Travis County, in the county in which the
defendant resides, or in the county in which the violation or

threat of violation occurs. A suit to recover a penalty for a

violation of a rule or order issued by the commission under Section

12.052 may be brought in Travis County.

SECTION 11. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.1075 to read as follows:
Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC

UTILITY. A_penalty collected under this subchapter from a public

utility shall be paid to the commission and deposited in the water

utility improvement account as provided by Section 341.0485, Health

and Safety Code.

SECTION 12. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.112 to read as follows:

Sec. 7.112. LIMITATION ON SUIT FOR VIOLATION OF SECTION

11.081. An action to collect the penalty provided by Section 7.102

for a violation of Section 11.081 must be brought within two vears

from the date of the alleged violation.

SECTION 13. Section 7.351, Water Code, is amended to read as

follows:
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Sec. 7.351. CIVIL SUITS. If it appears that a violation or
threat of violation of Chapter 16, 26, 28, or 34 of this code or
Chapter 341, 361, 371, 372, or 382, Health and Safety Code, or a
provision of Chapter 401, Health and Safety Code, under the
commission's jurisdiction or a rule adopted or an order or a permit
issued under those chapters or provisions has occurred or is
occurring in the jurisdiction of a local government, the local
government or, in the case of a violation of Chapter 401, Health
and Safety Code, a person affected as defined in that chapter, may
institute a civil suit under Subchapter D in the same manner as the
commission in a district court by its own attorney for the
injunctive relief or civil penalty, or both, as authorized by this
chapter against the person who committed, is committing, or is
threatening to commit the violation.

SECTION 14. Section 11.0843, Water Code, is amended to read
as follows:

Sec. 11.0843. FIELD CITATION. [ta}] Upon witnessing a
violation of this chapter or a fule or order or a water right
issued under this chapter, a watermaster or the watermaster's
deputy, as defined by commission rule, may issue the alleged
violator a field citation alleging that a violation has occurred
[and-previding—the-aiieged-vie}ater-the—optien—of—eitherf

[fi)--without--admitting--te-—or--denying-—the--a&ieged
vieiatién7-—paying-an—administrative-penaity-in-accerdance-vibh-the
predetermined-penaity-ameunt-estabiished-under-—Subsection-—fb}--of

this--section--and--taking--remediai—-actien--as-—provided--in——the

10
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citations—or
[{2y—-requesting--a-hearing—on-the-altieged-viotation-in
accordance-with-Seection-11+0842-0f~this—codes
[fb}—-By-ruie-the-commission-shaii-estabiish-penaity--amounts
correspending--te--types——of—vieiations-of—this-chapter-or-ruies-or
orders-aéopted-er—water-rights-issued-under-this—chapber7
[tey—-A--penaity--cotiected--under——this~-section——shati———be
deposited-—in-—the--state--treasury-—te——the--eredét-of-the-generai
revenue-£fund].
SECTION 15. Section 11.085, Water Code, is amended by adding
Subsection (w) to read as follows:

{w) The requirements of this section apply to the transfer

of water from one river basin to another regardless of whether all

or any part of the water right, permit, certified filing, or

certificate of adjudication under which the water is authorized to

be used is also transferred.

SECTION 16. Subsection (a), Section 11.138, Water Code, is
amended to read as follows:

(a) The commission may issue temporary permits for
beneficial purposes to the extent that they do not interfere with
or adversely affect prior appropriations or vested rights on the
stream from which water is to be diverted under such temporary
permit. The commission may, by appropriate order, authorize any
member df the commission to approve and issue temporary permits
without notice and hearing if it appears to such issuing party that

sufficient water is available at the proposed point of diversion to

11
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satisfy the requirements of the temporary permit as well as all
existing rights. No temporary permit issued without notice and
hearing shall authorize more than 10 acre-feet of water, nor may it

be for a term in excess of one year. The commission by rule may

authorize the beneficial use, without a permit, of not more than 25

acre—-feet of water, for a term not to exceed one vear, if the

diversion of water will not affect existing water right holders and

the user of the water registers the use with the commission in the

manner required by the commission.

SECTION 17. Section 11.139, Water Code, is amended to read
as follows:

Sec. 11.139. EMERGENCY AUTHORIZATIONS. [+2aY] Except as
provided by Section 5.506 [+++%48] of this code, the commission may
grant an emergency permit, order, or amendment. to an existing
permit, certified filing, or certificate of adjudication under
Subchapter L, Chapter 5 [after--netiece-—to-—the--governor——for—-an
inttiar--period--of--not-more-than-126-days-if-che-commission-£inds
that-emergency-conditions-exise-which-present-an-imminent-threat-teo
the-pubiic-heaith-and-safety-and-which-override--the--necessity--to
cempiy--with--estebiished--statutory--procedures--and--there-are-ne
feasibie-practicable-atternatives-to-the--emergency--authorizations
Such--emergency--action--may-be-renewved-once-for-not-ionger-than-66
days].

[fb1-—A-person—desiring—te-obtain-an—emergency--autherization
under—-—-this--section--shaii--submit--te--the——commission--a--sweorn

application-containing-the-fottowing-informations

12
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[€3y-—a--description--of--the--condition——-of--emergency
Justifying-the-granting-of-the-emergency-authorizations
[t2)--a-statement-setting-forth-£facts-which-support-the
£indings-required-under—this-sections
[t3)--an-estimate-of-the-dates-on--which--the--proposed
authorization-shoutd-begin-and-ends;
[t4)——a--deseription--of--the~--action--sought--and--the
activity-proposed-to-be-atiowed;-mandatedy;-or-prohibiteds—and
[¢5)-—any--other--statements-or-information-required-by
the-commission~
[fci-—if-the-commission-finds-éhe-appiicant*s-statement--made
under--Subsection-{by-of-this-section-to-be-correct;-the-commission
may-grant--emergency--authorizations--under--this--seection--without
netice——and--hearing--or--with--suech--netice——and--hearing--as--the
commission-considers-practicabie-under-the-circunstances:
[td)--Z£--the--commission--grants—-an-emergency-authorization
under-this-section-without-a-hearing;-the-authorization-shati-£fix-a
time-and-piace-for-a-hearing-to-be-held-before-the-commission:--Fhe
hearing-shait-be-heid-as-soon-after-the-emergency-authorization-—is
granted-—-as--is--practicabte--but--not-itater-than-20-days—-after-the
emergency-authorization—is-granteds
[te}--At-the-hearing;-the-commission-shalti-affirm;-modify;-or
set-aside-the-emergency-authorizations--Any-hearing—on-an-emergency
authoriéatien-shaii-be-conducted—in-aecordance-with--Ehepter--296}7
Government-€ode;-and-rutes-of-the-commission~

[t£)-—Ef-—an——imminent-threat-to-the-pubiiec-heatth-and-safety

13
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exists-which-requires-emergency-action-before--the--conmission--can
take--action--as—-provided--by--Subsections-tay-through-tey-of-this
section-and-there-—-are-—ne--£feasibte--atternatives;——-the-—executive
director-—may--grant-an-emergency-authorization-after-notice-to-the
governorT——-if--the--executive--—-director---issues---an---emergency
authorization--under—-this--subsection;-the-commission-shali-hoid-a
hearing-as-provided-for-in-Subsections-{d}-and-tey-of-this-section-
FThe-requirements——-of--Subsection-—-{b}--0f--this--section--shaii--be
satisfied--by-the-appiicant-before-action-is-caken-by-the-executive
director-on-the-request-£for-emergency-atthorizations

[tg)-——-Fhe--requirements--of--Section--1i+-132--0f~—this-—--code
reiating--to-—-the--time-£or-notice;-newspaper-notice;-and-method-of
giving-a-persen-notice-do--not--appiy--to--a--hearing—-heid--en--an
appiication--for-an-emergency-autherization-under-this-sectiony-but
such--generai--notice--of--the--hearing--shati--be--given--as-——the
commission;———under—--Subsections-—tey——and--tey-—-of-——this-—-seections
considers-practicabte-under-the-cireumstances

[th}--The-commission-may--grant-—an—-emergency——aunthorization
under—-this--section--for--the-temporary-transéer-and-use-of-ati-or
part-of-a-permit;-certified-£filingy-or-certificate-of--adjudication
for-—other--than-demestic-or-municipat-use-to-a-retaii-or-whotesate
water-suppiier-for-publiiec-heatth-and-safety-purposes-—-in--addition
to——the--requirements—-contained-in-Subsection-{bj-of-this-sectiony
the-comﬁiss&on—m&y—direct-that-the-appiicant-wiii—-témeiy-—pay--the
amounts——for--which--the--appticant-may-be-potentiatiy-itiabie-undesr

Subsection-{t3y-of-this-section-and-to-the-extent-authorized-by--taw

14
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witi-~fuity--indemnify-——and--hoid-harmiess-the-state;-che-executive
directory-and-the-commission-from-any-and--ati--tiabitity-—-for——the
authorization--sought-——-Fhe--commission—-may--order--bond-or-othesr
surety-in-a-form-aceeptabie-te-the-conmission-as—-a--condition--for
such--emergency--authorization-—--FThe--commission--may-not-grant—an
emergency-authorization-under-this--section--wvhich--woutd--cause—-a
viotation-of-a-federai-reguiations

[fi?--in--transferring--the--ameunt—of—water-requested-by-the
appiicant;-the-executive-director-or—the-commission-shaii--atiocate
the--requested-ameunt-among-two-or-mere-permit37-eertified—féiingS7
or——certificates--of--adjudication-——for--other——than--domestic———or
nunicipai-uses

[¢3)--Fhe--person--granted--an--emergency-authorization-under
Subseetien-fh?-éf-thés-seetien-&s-—iiabie-—te--the--ewner--ané—-the
owaer*s--agent--ér——iessee-from—whem—the-use-és—transferred-for-the
fair-matket-vaiue-of-the-water--transferred--as--weii-—as--fer--any
damages--caused--by—the-transfer-ef—user--if7-withén-66-days—o£-the
termination-of-the-authorizationy-the-parties-do-not-agree-——on-—the
ameunt-due7-er-if—fui&-payment-is-net-made7-either-party—may-fiie-a
compiaint--with--the--commission—-to-determine-the-amount-dues——Fhe
commission-may-use-dispute-reso&ntécn-procedures--for--a—-cempiaint
£ited--under--this-subsections——-After-exhausting-aii-administrative
remedies-under-this-subsection;-an——owner——from--whom-—the--use——is
transfeéreé—may—fi}e-suit-to-recever—or—determine—the-amount-due-in
a-—district--court-in-the-county-where-the-owner-resides-or-has—its

headquarters--—Fhe-prevaiting-party-in--a--suie--fited——under——this

15
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subsection--is--entitied--to--recover--court-—-costs—-and-reasonabie
attorneyls—-fees:

[tky—-The-commission-may-preseribe-ruies-and-adopt-fees-which
are—necessary-to-carry-out-the-previsions-of-this-sections

[tEy-—-An-emergency-auvthorization-does-not-vest-in-the-grantee
any-right—to-the-diversiony-impoundment;-or-use—-of-water-and--shati
expire-and-be-cancetied-in-accordance-with-its—terms=z]

SECTION 18. Subsection (a), Section 11.142, Water Code, is
amended to read as follows:

(a) Without obtaining a permit, a person may construct on
his own property a dam or reservoir with normal storage of not more
than 200 acre-feet of water for domestic and livestock purposes.

Normal storage may involve the temporary storage of greater than

200 acre-feet if the owner of the structure maintains records which

can demonstrate that throughout a 12-month period an average of not

more than 200 acre-feet of water is impounded in such a structure.

SECTION 19. Subsection (b), Section 11.173, Water Code, is
amended to read as follows:

(b) A permit, certified £iling, or certificate of
adjudication or a portion of a permit, certified filing, or
certificate of adjudication is exempt from cancellation under
Subsection (a) of this section:

(1) to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514 (1985)

or a similar governmental program; [ex]

16
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(2) if any portion of the water authorized to be used

pursuant to a permit, certified £filing, or certificate of

adjudication has been used in accordance with a regional water plan
approved pursuant to Section 16.053 of this code;

(3) if the permit, certified filing, or certificate of

adjudication was obtained to meet demonstrated long-term public

water supplv or electric generation needs as evidenced by a water

management plan developed by the holder and consistent with

projections of future water needs contained in the state water

plan; or

{4) if the permit, certified filing, or certificate of

adjudication was obtained as the result of the construction of a

reservoir funded, in whole or in part, by the holder of the permit,

certified filing, or certificate of adjudication as part of the

holder's long-term water planning.

SECTION 20. Subsection (b), Section 11.177, Water Code, is
amended to read as follows:

(b) In determining what constitutes reasonable diligence or
a justified nonuse as used in Subsection (a)(2) of this section,
the commission shall give consideration to:

(1) whether sufficient water is available in the
source of supply to meet all or part of the appropriation during
the 10-year period of nonuse;

. (2) whether the nonuse is justified by the holder's
participation in the federal Conservation Reserve Program or a

similar governmental program as provided by Section 11.173(b)(1) of

17
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this code;

(3) [whether—-the---permit;-———certified-—-£iting;———or
certificate——of--adjudication--was--obtained--to—~meet-demonstrated
tong-term-public-water--suppiy--or--etectric--generation--needs--as
evidenced--by--a-—-water-management-pian-deveioped-by-the-hoider-and
consistent-with-projections—of-future-wvater-needs—contained-in--the
state-water—-pians

[f4?--whether---the-—-permitr---eertifieé---fiiing7--or
certificate~of-adjudication-was--obtained-—as--the--resuie——-of-~-the
construetéon--eé--a—-reserveir--funded7-in—wheie—or—in-part7-by-the
hotder—-of-—the--permit;-~certified—-£itingr--or——-certificate-——of
adjudication-as-part-of-the-hoider*s-iong-term-water-pianningr

_ [+5)] whether the existing or proposed authorized
purpose and place of use are consistent with an. approved regional
water plan as provided by Section 16.053 of this code;

{4) [t6)] whether the permit, certified filing, or
certificate of adjudication has been deposited into the Texas Water
Bank as provided by Sections 15.7031 and 15.704 of this code or
whether it can be shown that the water right or water available
under the right is currently being made available for purchase
through private marketing efforts; or

{5) [+7?)] whether the permit, certified filing, or
certificate of adjudication has been reserved to provide for
instream flows or bay and estuary inflows.

SECTION 21. Subsections (¢), (d), (e), and (£), Section

12.052, Water Code, are amended to read as follows:

18
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(c) The [ff--the] owner of a dam that is required to be
constructed, reconstructed, repaired, or removed in order to comply
with the rules and orders promulgated under Subsection (a) of this
section may not wilfully fail [faiis] or refuse [refuses] to comply
within the 30-day period following the date of the commission's

final, nonappealable order to do so and may not [er—-if--a--persen]

wilfully ggi; [fatis] to comply with any rule or other order issued
by the commission under this section within the 30-day period
following the effective date of the order[7--he--is—-iiabie-—to--a
penaity--of-not-more-than-$57000-a-day-for-each-day-he-continues—te
vieiate-this-sectienf--Ehe-state-may-reeever-the-—penaity—-by--suié
brought-for-that-purpose-in—the—déstriet—ceurt-of-?ravis-Eeunty].

(d) The commission may issue an emergency works safety order

under Section 5.519. [F£--the--commission--determines——chat-the

existing-condition-of-the-dam-is-creating-or-witi--cause——extensive
or-—-severe--property-damage-or-economic-ioss-to-others-or-is-posing
an-immediate-and-serious-threat-to-human-iife—or—-heatth-—and--that
ether—-preeedures—-avaiiabie-to-the-commissien-te-remedy-or—prevent
the-oecarrence-ef-the-situation-wiii-resuit-in-unreasenahie-—de}ay7
the--eommissien--may--issue—an-emergeney-order7-either-mandatory-or
prohébitory-in-nature7-directing—the-ewaer--of--a--dam——te--repair7
medifyr;--maintain;--dewater;-or-remove-the-dam-which-the-commission
determines—is—unsafer--The—emergency—order—may——be-—issued—-wétheut
aetiee-4te--the-—dam—-owner-er-with-netice-the-commisséon-considers
practicablie-under-the-circumstances---Fhe-notice-does—not—-have-—teo

compiy-with-Chapter-200:;-Government-Codes]
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(e) [Ef--the--commission--issues-—an--emergency——eorder—-under
authority-of-this-seection-without-notice——to--the--dam--ewner;—-the
commission~-shati-fix-a-time-and-piace-for-a-hearing-which-shaii-be
heid-as-soon-as-practicabie-to-affirm;-modify;——or--set——aside—-the
emergency—-order-——-Fhe-notice-does-not-have-to-compiy-with-Chapter
280617-CGovernment—Coder--If-the-nature-of-—the--commissionis--action
requires-—further—proceedings;-these-proceedings—-shaii-be-conducted
as—-—appropriate-—under--the--aAdministrative--Procedure——-and---Fexas
Register--Act7--as--amended-{Artiecle-6252-13a;-Vernonis—FPexas—Civii
Statutesys

[t€¥] Nothing in this section or in rules or orders made by
the commission shall be construed to relieve an owner or operator
of a dam or reservoir of the 1legal duties, obligations, or
liabilities incident to ownership or operation.

SECTION 22. Chapter 7, Water Code, is amended by adding
Subchapter I, and Sections 13.412, 13.4131, and 13.4132, Water
Code, are transferred to Subchapter I, Chapter 7, Water Code,
redesignated as Sections 7.402, 7.403, and 7.404, and amended to
read as follows:

SUBCHAPTER 1I. RECEIVERSHIP; SUPERVISION OF CERTAIN UTILITIES

Sec. 7.401. DEFINITIONS. In this subchapter, "affiliated

interest" and "affiliate" have the meanings assigned by Section

13.002.

Sec. 7.402 [%+3+4%*2]. RECEIVERSHIP. (a) At the request of
the commission, the attorney general shall bring suit for the

appointment of a receiver to collect the assets and carry on the

20
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business of a water or sewer utility that:

(1) has abandoned operation of its facilities;

(2) informs the commission that the owner is
abandoning the system;

(3) violates a final order of the commission; or

(4) allows any property owned or controlled by it to
be used in violation of a final order of the commission.

(b) The court shall appoint a receiver if an appointment is
necessary:

(1) to guarantee the collection of assessments, fees,
penalties, or interest;

(2) to guarantee continuous and adequate service to
the customers of the utility; or

(3) to prevent continued or repeated violation of the
final order.

(c) The receiver shall execute a bond to assure the proper
performance of the receiver's duties in an amount to be set by the
court.

(d) After appointment and execution of bond, the receiver
shall take possession of the assets of the utility specified by the
court. Until discharged by the court, the receiver shall perform
the duties that the court directs to preserve the assets and carry
on the business of the utility and shall strictly observe the final
order ihvolved.

(e) On a showing of good cause by the utility, the court may

dissolve the receivership and order the assets and control of the
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business returned to the utility.
(£) For purposes of this section and Section 7.404
[#3+-4%32], abandonment may include but is not limited to:

(1) failure to pay a bill or obligation owed to a
retail public utility or to an electric or gas utility with the
result that the utility service provider has issued a notice of
discontinuance of necessary services;

(2) failure to provide appropriate water or wastewater
treatment so that a potential health hazard results:;

(3) failure to adequately maintain facilities,
resulting in potential health hazards, extended outages, or
repeated service interruptions;

(4) failure to provide customers adequate notice of a
health hazard or potential health hazard:

(5) failure to secure an alternative available water
supply during an outage;

(6) displaying a pattern of hostility toward or

repeatedly failing to respond to the commission or the utility's

customers; and

(7) failure to provide the commission with adequate
information on how to contact the utility for normal business and
emergency purposes.

(g) Notwithstanding Section 64.021, Civil Practice and
Remedieé Code, a receiver appointed under this section may seek
commission approval to acquire the water or sewer utility's

facilities and transfer the utility's certificate of convenience

22

: W




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

S.B. No. 1311
and necessity. The receiver must apply in accordance with

Subchapter H, Chapter 13.

Sec. 7.403 [#3+4#3%]. SUPERVISION OF CERTAIN UTILITIES.
(2) The commission, after providing to the utility notice and an
opportunity for a hearing, may place a utility under supervision
for gross or continuing mismanagement, gross or continuing

noncompliance with Chapter 13 [this-chapter] or commission rules,

or noncompliance with commission orders.
(b) While supervising a utility, the commission may require
the utility to:
1 meet [abide-~-by] conditions and requirements
prescribed by the commission, including:

(R) [¢%¥y] management requirements;

(B) [t2y] additional reporting requirements;

(C) [¥3>] restrictions on hiring, salary or
benefit increases, capital investment, borrowing, stock issuance or
dividend declarations, and liquidation of assets; and

(D) [t4}¥] a requirement that the utility place
the utility's funds into an account in a financial institution
approved by the commission and use of those funds shall be
restricted to reasonable and necessary utility expenses; and[~<]

(2) [tey--Whilte-supervising-a—utitity;--the—-commission
may--require-—that-—the-—utitity] obtain commission approval before

taking ég [any] action [that-may-be] restricted under Subdivision

(1) [Subseetion-tb}] of this section.

c) An [Any] action or transaction for which commission
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approval is required by this section that [whiekR] occurs without

commission approval may be voided by the commission.

Sec. 7.404 [$+3<4%32]. OPERATION OF UTILITY THAT DISCONTINUES
OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER. (a) The
commission, after providing to the utility notice and an
opportunity to be heard by the commissioners at a commission
meeting, may authorize a willing person to temporarily manage and
operate a utility if the utility:

(1) has discontinued or abandoned operations or the
provision of services; or
(2) has been or is being referred to the attorney
general for the appointment of a receiver under Section 7.402
[#3-422].
(b) The commission may appoint a person under this section

by emergency order under Section 5.507 and may authorize an

emergency rate increase by emergency order under Section 5.508([ %

and--notice—~of--the—-action-is-adequate—if-the-notice-is-maited-or
hand-deiivered--to-—the-—}ast--knewa--address--of--—the—--utiiity*s
headgquarters].

(c) A person appointed under this section has the powers and
duties necessary to ensure the continued operation of the utility
and the provision of continuous and adequate services to customers,
including the power and duty to:

| (1) read meters;
(2) bill for utility services:;

(3) collect revenues;
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(4) disburse funds;
(5) access all system components; and
(6) request rate increases.

(d) This section does not affect the authority of the
commission to pursue an enforcement claim against a utility or an
affiliated interest.

SECTION 23. Section 13.414, Water Code, is amended to read
as follows:

Sec. 13.414. VIOLATION BY [ PENARP¥--AGAINS®] RETAIL PUBLIC

UTILITY OR AFFILIATED INTEREST. A [tay--Any] retail public utility

or affiliated interest may not violate [that--vieiates] this

chapter, fail [£aiis] to perform a duty imposed on it, or fail,
neglect, [fatis;--negieets:] or refuse [refuses] to obey an order,
rule, direction, or requifement of the commission or decree or
judgment of a court [is-subject-to-a-civii-penaity-of-net-iess-than
$&99-ner—more—than-$57996-£or—eaeh-vioiation].

[fb}--A—-retaéi-pubiic-utiiity-er-affiiiated—interest-eommits
a-separate—véo}ation—each-day-ié—eontinues-—to-—vioiate—-Subseetion
ta)y-of-this-sections

[fc?-—?he—-attorney--generai—-sha}i—énstitute-suit-on—his-ewn
initéative-er—at-the-request-ef7-in-the-name—ofr-and-on--behaif--ef
the--eommission-in-a-court-ef—competent-jurisdict&on-to-recover-the
penaity-under—this-sections]

SECTION 24. Subsections (b), (c), and (d), Section 35.008,
Water Code, are amended to read as follows:

(b) The commission shall call a public comment [an
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evidentiary] hearing to consider:

(1) the designation of a priority groundwater
management area;

(2) whether a district should be created over all or
part of a priority groundwater management area; or

(3) whether all or part of the land in the priority
groundwater management area should be added to an existing
district.

(c) Public comment [Evidenmtiary] hearings shall be held at a

location in one of the counties in which the priority groundwater
management area is 1located, or proposed to be located, or in the
nearest convenient location if adequate facilities are not
available in those counties.‘

(d) At the public comment hearing, the commission shall hear
testimony and receive evidence from affected persons. The
commission shall consider the executive director's report and
supporting information and the testimony and evidence received at

the public comment hearing. If the commission considers further

information necessary, the commission may request such information
from any source.

SECTION 25. Section 35.009, Water Code, is amended to read
as follows:

Sec. 35.009. NOTICE AND PUBLIC COMMENT HEARING. (a) The

commission shall have notice of the public comment hearing

published in at least one newspaper with general circulation in the

county or counties in which the area proposed for designation as a
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priority groundwater management area or the area within a priority
groundwater management area being considered for district creation
or for addition to an existing district is located. Notice must be
published not later than the 30th day before the date set for the
commission to consider the designation of the priority groundwater
management area, the creation of a district in a priority
groundwater management area, or the addition of land in a priority
groundwater management area to an existing district.

(b) The notice must include:

(1) if applicable, a statement of the general purpose
and effect of designating the proposed priority groundwater
management area;

(2) if applicable, a statement of the general purpose
and effect of creating a district in the priority groundwater
management area;

(3) if applicable, a statement of the general purpose
and effect of adding all or part of the land in the priority
groundwater management area to an existing district;

(4) a map generally outlining the boundaries of the
area being considered for priority groundwater management area
designation or the priority groundwater management area being
considered for district creation or for addition to an existing
district, or notice of the location at which a copy of the map may
be examined or obtained;

(5) a statement that the executive director's report

concerning the priority groundwater management area or proposed
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area is available at the commission's main office in Austin, Texas,
and at regional offices of the commission for regions which include
territory within the priority groundwater management area or
proposed priority groundwater management area and that the report
is available for inspection during regular business hours;

(6) a description or the name of the locations in the
affected area at which the commission has provided copies of the
executive director's report to be made available for public
inspection;

(7) the name and address of each public library, each
county clerk's office, and each district to which the commission
has provided copies of the executive director's report; and

(8) the date, time, and place of the public comment

hearing.
(c) The commission shall also give written notice of the

date, time, place, and purpose of the public comment hearing to the

governing body of each county, regional water planning group,
adjacent groundwater district, municipality, river authority, water
district, or other entity which supplies public drinking water,
including each holder of a certificate of convenience and necessity
issued by the commission, and of each irrigation district, located
either in whole or in part in the priority groundwater management
area or proposed priority groundwater management area. The notice
must be given before the 30th day preceding the date set for the

public comment hearing.

SECTION 26. Subsection (a), Section 35.012, Water Code, is

28
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amended to read as follows:

(a) At the conclusion of its public comment hearing and

considerations, the commission shall issue an order stating its
findings and conclusions.
SECTION 27. Chapter 35, Water Code, is amended by adding

Section 35.010 to read as follows:

Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER

DESIGNATION OF PRIORITY  GROUNDWATER MANAGEMENT AREA. The

commission may not consider the creation of a  groundwater

conservation district in a designated priority groundwater

management area before the conclusion of the next regular session

of the Texas Legislature following the designation unless the local

landowners have initiated a petition process under Chapter 36 for

the creation of a groundwater conservation district with a priority

groundwater management area.

SECTION 28. Section 35.012, Water Code, is amended by adding
new Subsections (c) and (d4), relettering existing Subsections (¢),

(d), (e), and (f) as Subsections (e), (£), (g), and (h), and

amending existing Subsection (d) to read as follows:

(c) Not later than the 10th day after the date on which the

commission order designating a priority groundwater management area

is issued, the commission shall send written notice of the

commission's actions to each landowner in the designated priority

groundwater management area at the landowner's most recent known

address as shown in the tax rolls of the county in which the land

is located. The notice must include the commission's findings and
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conclusions from the data and information considered in designating

the priority groundwater management area and the commission's

recommendation regarding the need for a groundwater conservation

district in the priority groundwater management area.

(d) As soon as possible after a commission order designating

a_priority groundwater management area, the Texas Agricultural

Extension Service shall begin an educational program within the

area with the assistance and cooperation of the Texas Water

Development Board, the commission, the Department of Agriculture,

other state agencies, and existing districts to inform the

residents of the status of the area's water resources and

management options including possible formation of a district.

(e) Following the issuance of a commission order under

Subsection (b), the landowners in the priority groundwater
management area may:

(1) create one bor more districts under Subchapter B,
Chapter 36;

(2) have the area annexed to a district that adjoins
the area; or

(3) create one or more districts through the
legislative process.

(f) [+8¥] The commission shall identify the areas subject to
the order of the commission issued under Subsection (b) that have
not beén incorporated into a district and shall delineate proposed
boundaries of a district to include those areas. [¥£-—-the

cemmissien--prepeses-—the--creatéon--of—-one—or-more-distriet37-the
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Fexas-Agricuiturai-Extension-Service--shati--begin--an--educationa:
program—--within--such--areas-with-the-assistance-and-cooperation-of
the-Fexas-Hater-Bevelopment--Board;--the--commission;-—-other--state
agencies;--and--existing--districts--to-inform-the-residents-of-the
status——of--the--areals--water--resources--and--management——options
ineiuding-possibie-fermation-of-a-district7--before--beginning--the
precedures-—for--creation--of--a-district-provided-in-Subchapter-By
Ehapter-367]

{g) [te¥] 1If the commission fails to find that the district
would be a benefit to the 1land and other property within the
priority groundwater management area, that there is a public need
for the district, or that creation of the district will further the
public welfare, the commission shall issue an order stating that a
district should not be created within the boundaries of the
priority groundwater management area.

(h) [t+£¥] An order of the commission issued under this
section may not be appealed.

SECTION 29. Section 36.014, Water Code, is amended to read
as follows:

Sec. 36.014. NOTICE AND HEARING ON DISTRICT CREATION.
[ta¥] If a petition is filed under Section 36.013 or the

commission proposes that a district be created under Section

35.012(b), the commission shall give notice of the [an] application

or propésal as required by Section 49.011(a) and may conduct a

hearing on the application or proposal if the commission determines

that a hearing is necessary under Section 49.011.
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[tb)y——Ff-~-the--petition--contains--a—-request——to-—create--a
management-area-in-ait-or-part-of-the-proposed-district;-the-notice
must-atse-be-given-in-aceordance-vith-the-requirements—-in--Seetion
3570066-for-the-designation-of-management-areass]
SECTION 30. Section 36.015, Water Code, is amended to read
as follows:
Sec. 36.015. FINDINGS. (a) If the commission finds that a

district requested by petition or proposed by the commission is

feasible and practicable, [that-it] would be a benefit to the 1land
in the district, and [that--it] would be a public benefit or
utility, the commission shall issue an order containing these
findings granting the petition or adopting the proposal, as

appropriate.

(b) If the commission finds that a distriet is not feasible

and practicable, that it would not be a benefit to the land in the
district, that it would not be a public benefit or utility, or that
it is not needed, the commission by order shall deny the petition

or reject the proposal, as appropriate.

(c) The commission may adjust the boundaries of the proposed

district to exclude any 1land that would not be benefited by

inclusion in the district and is not necessary to the district for
proper regulation of the groundwater reservoir.

(d) If the commission grants the petition or adopts the

Erogosai to create the district, it shall direct in its order
creating the district that an election be called by the temporary

directors to confirm the creation of the district and to elect
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permanent directors.

(e) [The-~refusai-to-grant-a-petition-to-—-create—-a--district
does--net--invatidate--or--affect-the-designation-of-any-management
area-requested-in-the-same-petitions

[t£y¥] The commission shall act on the petition or its
proposal within a reasonable amount of time.

SECTION 31. Subchapter D, Chapter 36, Water Code, is amended
by adding Section 36.1074 to read as follows:

Sec. 36.1074. EXTENSION OF DISTRICT AUTEORITY TO ADDITIONAL

AQUIFERS WITHIN DISTRICT'S GEOGRAPHIC BOUNDARIES. (a) The

commission by rule shall establish a procedure by which a district

created by special law may petition to extend the district's

authority to include management of any aquifer within the

geographic boundaries of the district the management of which is

not provided for by the special law creating any district.

(b) Rules adopted by the commission under this section shall

establish grounds for a petition described by Subsection (a),

including:

(1) a change in pumping conditions;

(2) a change in water quality conditions:

(3) a finding that another aquifer is affecting water

levels in the primary managed aquifer; and

(4) other grounds the commission may specify.

{c) A petition under this section may be granted only by

order of the commission.

SECTION 32. Section 36.0151, Water Code, is amended to read
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as follows:

Sec. 36.0151. NOTICE OF CREATION BY COMMISSION OF DISTRICT

FOR PRIORITY GROUNDWATER MANAGEMENT AREA. [+&a}--Ff-the--commission
proposes--that--a--district--be-created-under-Section-35-012¢dy7~4&
sha}}—in-its-order-creating-the--distriet—-provéée——that——temporary
directors-be-appointed-under-Section-36-016-and-that-an-etection-be
catied--by--the--temporary-directors-to-confirm-the-creation-of-the
district-and-to-etect-permanent-directors:

[tb}] The commission shall notify the county commissioners
court of each county with territory in the district of the
district's creation as soon as practicable after issuing the order

under Section 36.015(a) creating a [the] district proposed by the

commission under Section 35.012(b).

SECTION 33. Section 36.108, Water Code, is.amended to read
as follows:

Sec. 36.108. JOINT PLANNING IN MANAGEMENT AREA OR PRIORITY

GROUNDWATER MANAGEMENT AREA. (a) If two or more districts are

located within the boundaries of the same management area or

priority groundwater management area, each district shall prepare a

comprehensive management plan as required by Section 36.1071

covering that district's respective territory. On completion of
the plan, each district shall forward a copy of the new revised
management plan to the other districts in the management area or
grioriti groundwater management area.

(b) The board of directors of each district in the

management area or priority groundwater management area may, by
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resolution, call a joint meeting with the boards of directors of

the other districts in the management area or priority groundwater

management area to review the management plans and accomplishments

for the management area or priority groundwater management area.

The boards shall meet to consider the plans individually and shall
compare them to other management plans then in force in the
management area. In reviewing the management plans, the boards
shall consider:

(1) the goals of each management plan and its impact

on planning throughout the management area or priority groundwater

management area;

(2) the effectiveness of the measures established by
each management plan for conserving and protecting groundwater and
preventing waste, and the effectiveness of these - measures in the

management area or priority groundwater management area generally;

and
(3) any other matters that the boards consider
relevant to the protection and conservation of groundwater and the

prevention of waste in the management area or priority groundwater

management area.

(c) A Jjoint meeting of the boards of directors must be held
in accordance with the Open Meetings Act, Chapter 551, Government
Code. Notice of the meeting shall be given in accordance with the
requireﬁents for notice of district board of directors meetings
under that Act. In addition, notice of the meeting shall be

published not later than the 30th day before the date of the
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scheduled meeting in a newspaper with general circulation in each

county in the management area or priority groundwater management

area.

(d) A district in the management area or priority

groundwater management area may file a petition with the commission

requesting an inquiry if the petitioner district believes that:
(1) another district in the management area or

priority groundwater management area has failed to adopt rules;

(2) the groundwater in the management area or priority

groundwater management area is not adequately protected by the

rules adopted by another district; or

(3) the groundwater in the management area or priority

groundwater management area is not adequately protected due to the

failure of another district to enforce substantial compliance with
its rules.

(e) Not later than the 90th day after the date the petition
is filed, the commission shall review the petition and either:

(1) dismiss it if it finds that the evidence is not
adequate to show that any of the conditions alleged in the petition
exist; or

(2) select a review panel as provided in Subsection
(£).

(£) The commission may appoint a review panel consisting of
a chairﬁan and four other members. A director or general manager

of a district located outside the management area or priority

groundwater management area that is the subject of the petition may
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be appointed to the review panel. The commission may not appoint
more than two members of the review panel from any one district.
The commission also shall appoint a disinterested person to serve
as a nonvoting recording secretary for the review panel. The
recording secretary may be an employee of the commission. The
recording secretary shall record and document the proceedings of
the panel.

(g) Not later than the 120th day after appointment, the
review panel shall review the petition and any evidence relevant to
the petition and, in a public meeting, prepare a report to the
commission. The commission may direct the review panel to conduct

public hearings at a location in the management area or priority

groundwater management area to take evidence on the petition. The

review panel may attempt to negotiate a settlement or resolve the
dispute by any lawful means.
(h) In its report, the review panel shall include:

(1) a summary of all evidence taken in any hearing on
the petition;

(2) a list of findings and recommended actions
appropriate for the commission to take and the reasons it f£finds
those actions appropriate; and

(3) any other information the panel considers
appropriate.

SECTION 34. Section 341.047, Health and Safety Code, is
transferred to Subchapter E, Chapter 7, Water Code, redesignated as

Section 7.1605, Water Code, and amended to read as follows:
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Sec. 7.1605 [341-647]. VIOLATIONS RELATING TO PUBLIC

DRINKING WATER [ERIMEINAL--PENALFY¥], (a) A person commits an

offense if the person:
(1) violates a provision of Section 341.031, Health

and Safety Code;

(2) violates a provision of Section 341.032(a) or (b),

Health and Safety Code:

(3) violates a provision of Section 341.033(a)-(f),

Health and Safety Code;

(4) constructs a drinking water supply system without
submitting completed plans and specifications as required by
Section 341.035(c), Health and Safety Code;

(5) Dbegins construction of a drinking water supply
system without the commission's approval as required by Section

341.035(a), Health and Safety Code:

(6) violates a provision of Section 341.0351 or
341.0352, Health and Safety Code;
(7) fails to remove a sign as required by Section

341.0354, Health and Safety Code; or

(8) violates a provision of Section 341.036, Health

and Safety Code.

(b) An offense under Subsection (a) is a Class C
misdemeanor.

(é) If it is shown on a trial of the defendant that the
defendant has been convicted of an offense under Subsection (a)

within a year before the date on which the offense being tried
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occurred, the subsequent offense under Subsection (a) is a Class B
misdemeanor.

(d) Each day of a continuing violation is a separate
offense.

SECTION 35. Section 341.048, Health and Safety Code, is
amended to read as follows:

Sec. 341.048. VIOLATION [EX¥EE—-——-ENFOREEMENP] . [¢+2¥] &
person may not cause, suffer, allow, or permit a violation of this
subchapter or a rule or order adopted under this subchapter.

[fbi--A--person—-whe--causes:-—suffer37-—aiiow37-or-permits-a
vioiation-under-this-subehapter-shaii-be-assessed-a-—civii--pena&ty
of-not—iess—than-sSe—ner-more-than-sireee-fer-eaeh—véeiatéenr--Each
day—of-a-eenténuing—vée&atéen-ie-a-separate-vieiationr

[fci——if—ét-appears-that-a—persen-has-vie}ated7-és-vieiaténg7
er——threatens--to—-vieiate--a--provisien-under-this-sabehapter7—the
eemmissien7-a-eeunty7-er-a—munéeipaiity-may-instétute-a-eévii--suib
in-a-district-court-fors

[fii—-inﬁunetive--reiief-fto—-restrain--the-persen-frem
centinuing-the-vioiatéen-or-threat-of-vioiationr

[fE}--the-assessment—and-recevery—of-a——eivii--penaityr
or

[f37--both-injunctive—reiéef—and-a—eivi}-penaityr

[fd}-—?he--cemmission--is-a-necessary—and-indispensabie-party
in—a—suit—breught-by-a—county-or-manicipaiity—under-this—sectionr

[fe?—-en-the-cemmission*s-request7-the-attorney-genera}-shaii

instétute-a—suét—in-the-name—of—the-state-for—injunctéve—reiie£7-to
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recover-a-civii-penaity;-or-for-both-injunctive-—retief--and--eivit
penatty-

[¢£y--Fhe-suit-may-be-brought-ins

[¢y--Pravis-Countys

[t2)--the-county-in-which-the-defendant-residess-or

[fa}--the-—eounty——in——which-the-vieiat&on-or-threat—ef
viotation-ocecurss

[tgy——En-a-suit-under-this-section-to-enjoin-a--viotation——or
threat--of--viotation-of-this-subchapter;-the-court-shati-grant—the
statey-countyr-or-munieipatity;-without-bond-er-other--undertaking;
any--injunetien--that—-the-~£acts—-may-—warrant-énciuding-temperary
restraining-orders;-temporary-injunctions-after-notice-and-hearingy
and-permanent-injunetions<

[thy--€ivii-penalties-recovered-in-a-suit-brought—under—-this
seetien——by-—a--county-—er--munieipaiity--shaii-—be-equaiiy-&ivided
betweens

[t¥)y--the-states—-and
[¢2y--the-county-or-municipatity-that-£irst-brought-the
suitT ]

SECTION 36. Section 5.507, Water Code, is amended to read as
follows:

Sec. 5.507. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.
The commission may issue an emergency order appointing a willing
person to temporarily manage and operate a utility under Section

7.404 [#3-4%32]. Notice of the action is adequate if the notice is
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mailed or hand delivered to the last known address of the utility's
headquarters.

SECTION 37. Subsection (a), Section 5.508, Water Code, is
amended to read as follows:

(a) Notwithstanding the requirements of Section 13.187, the
commission may authorize an emergency rate increase for a utility
for which a person has been appointed under Section 5.507 or 7.404
[#3+4%2] or for which a receiver has been appointed under Section
7.402 [#3+4%¥32] if the increase is necessary to ensure the
provision of continuous and adequate services to the utility's
customers.

SECTION 38. Subsection (c¢), Section 341.0485, Health and
Safety Code, is amended to read as follows:

(c) The comptroller shall manage the account for the benefit
of the commission and shall invest the money and deposit interest
and other investment proceeds in the account. The comptroller
shall release money from the account in the manner provided by the
commission. Money in the account may be used only for:

(1) capital improvements to the water or sewer system
of a utility that has paid fines or penalties under this chapter or
under Chapter 13, Water Code, that have been deposited in the
account; or

(2) capital improvements and operating and maintenance
expenseé for a utility placed in receivership or under a temporary
manager under Section 7.404 [$3+4%32], Water Code.

SECTION 39. (a) The following sections of the Water Code
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are repealed:

(1) Section 11.082;

(2) Sections 11.0841 and 11.0842;

(3) Section 11.148;

(4) Section 13.411;

(5) Section 13.4133;

(6) Sections 13.4151 and 13.416;

(7) Sections 13.417 and 13.418; and

(8) Sections 35.004, 35.005, and 35.006.

(b) Sections 341.049 and 341.050, Health and Safety Code,
are repealed.

SECTION 40. This Act takes effect September 1, 1999.

SECTION 41. (a) The changes in law made by this Act apply
only to an offense committed or a violation or threat of violation
that occurs on or after September 1, 1999. For purposes of this
section an offense is committed and a violation or threat of
violation occurs before September 1, 1999, if any element of the
offense, violation, or threat of violation occurs before that date.

(b) An offense committed or a violation or threat of
violation that occurred before September 1, 1999, is covered by the
law in effect when the offense was committed or the violation or
threat of violation occurred, and the former law is continued in
effect for that purpose.

SECTION 42. The importance of this 1legislation and the
crowded condition of the calendars in both houses create an

emergency and an imperative public necessity that the

42
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constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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By Brown S.B. No. 1311
(Lewis of Orange)
Substitute the following for S.B. No. 1311:

By Lewis of Orange Cc.S.S.B. No. 1311

A BILL TO BE ENTITLED
AN ACT

relating to the development and management of water resources and
the powers of the Texas Natural Resource Conservation Commission.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 5.102(a), Water Code, is amended to read
as follows:

(a) The commission has the powers to perform any acts
whether specifically authorized by this code or other law or

necessarily implied by this code or other law, in order [necessary

and--convenient] to [the] exercise [ef] its jurisdiction and powers
as provided by this code and other laws.

SECTION 2. Section 5.103, Water Code, is amended by adding
Subsection (d) to read as foilows:

(d) In adopting a rule, the commission shall cite the

statute granting the specific requlatory authority to be exercised

under the proposed rule. Citation to this section or Section 5.013

does not fulfill the commission's obligation under this section.

SECTION 3. Section 5.504(a), Water Code, is amended to read
as follows:

(a) If the commission, the executive director, or the
executive director's representative issues an emergency order under
this subchapter without a hearing, the order shall set a time and
place for a hearing to affirm, modify, or set aside the emergency

order to be held before the commission or its designee as soon as

76R15770 E 1
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practicable after the order is issued. If the emergency order is

issued under Section 5.517 or 5.518, the order shall set a time for

the hearing not later than the 20th day after the date the

emergency order is issued.

SECTION 4. Section 5.507, Water Code, is amended to read as
follows:

Sec. 5.507. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.
The commission may issue an emergency order appointing a willing
person to temporarily manage and operate a utility under Section
7.404 [$3+4%32]. Notice of the action is adequate if the notice is
mailed or hand delivered to the last known address of the utility's
headquarters.

SECTION 5. Section 5.508(a), Water Code, is amended to read
as follows:

(a) Notwithstanding the requirements of Section 13.187, the
commission may authorize an emergency rate increase for a utility
for which a person has been appointed under Section 5.507 or 7.404
[#3+4%2] or for which a receiver has been appointed wunder Section
7.402 [$3543%¥32] if the increase 1is necessary to ensure the
provision of continuous »and adequate services to the utility's
customers.

SECTION 6. Subchapter L, Chapter 5, Water Code, 1is amended
by adding Sections 5.517, 5.518, 5.519, and 5.520 to read as
follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER;

AMENDMENT TO WATER RIGHT. (a) Except as provided by Section 5.506
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and after notification to the governor, the commission by emergency

order may issue a permit to divert and use water or amend an

existing permit, certified filing, or certificate of adjudication

for an initial period not to exceed 120 days if the commission

finds that:

(1) emergency conditions exist that present an

imminent threat to the public health and safety and that override

the necessity to comply with established statutory procedures; and

(2) there is no feasible practicable alternative to

the emergency authorization. The emergency authorization may be

renewed once for a period not to exceed 60 days.

(b) The executive director may issue an emergency order |if

an imminent threat to the public health and safety exists that

requires emergency action before the commission can take action

under Subsection (a) and there is no feasible alternative. If the

executive director issues an emergency order under this subsection,

the commission shall hold a hearing as provided for in Section

5.504 as soon as practicable but not later than 20 days after

issuance of the order to affirm, modify, or set aside the order.

(c) The notice requirements of Section 11.132 relating to

the time for notice, newspaper notice, and method of giving a

person notice do not apply to a hearing held on an application for

an emergency order under this section. The commission shall give

the general notice of the hearing that the commission considers

practicable under the circumstances.

(d) The commission may adopt rules and impose fees necessary

to carry out the provisions of this section.
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(e) An emergency order under this section does not vest in

the grantee any right to the diversion, impoundment, or use of

water and expires by its terms.

Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF

WATER RIGHT. (a) The commission by emergency order may grant the

temporary transfer and use of all or part of a surface water right

for a use other than domestic or municipal to a retail or wholesale

water supplier for public health and safety purposes.

(b) The commission may direct the applicant to timely pay

the amounts for which the applicant may be potentially liable under

this section and to fully indemnify and hold harmless the state,

the executive director, and the commission from any and all

ligbility for the order sought. The commission may order bond or

other surety in a form acceptable to the commission as a condition

for an emergency order under this section. The commission may not

grant an emergency authorization under this section that would

cause a violation of a federal regqulation.

(c) In transferring the amount of water requested by the

applicant, the executive director or the commission shall allocate

the requested amount among two or more permits, certified filings,

or certificates of adjudication for a use other than domestic,

municipal, or electric generation.

(d) A person granted an emergency order under this section

is 1liable to the owner from whom the use is transferred for the

fair market value of the water transferred and for any damages

proximately caused by the transfer of use. 1If, within 60 days of

the termination of the order, the parties do not agree on_ the




[ S 7S |

o VW O N oy U,

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

C.S.S.B. No. 1311

amount due, or if full payment is not made, either party may file a

complaint with the commission to determine the amount due.

(e) The commission by rule shall establish a dispute

resolution procedure for a complaint filed under this section.

After exhausting all administrative remedies under this section, an

owner from whom the use is transferred may file suit to recover or

determine the amount due in a district court in the county where

the owner resides or has its headquarters. The prevailing party in

a suit filed under this subsection is entitled to recover court

costs and reasonable attorney's fees.

Sec. 5.519. EMERGENCY WORKS SAFETY ORDER. The commission

may issue a mandatory or prohibitory emergency order directing the

owner of a dam, levee, or other water-storage or flood-control work

to repair, modify, maintain, dewater, or remove a work if the

commission finds that:

(1) the existing condition of the work is causing or

will cause extensive or severe property damage or economic loss to

others or 1is posing an immediate and serious threat to human life

or health; and

(2) other procedures available to the commission to

remedy or prevent the occurrence will result in unreasonable delay.

Sec. 5.520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT

DISCONTINUES OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER.

The commission may issue an emergency order appointing a willing

person to temporarily manage and operate a utility under Section

7.404. Notice of the action is adequate if the notice is mailed or

hand delivered to the last known address of the utility's
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headquarters.

SECTION 7. Section 7.004, Water Code, is amended to read as
follows:

Sec. 7.004. REMEDIES CUMULATIVE. The remedies under this
chapter are cumulative of all other remedies. Nothing in this
chabter affects the right of a private corporation, [er]

individual, or political subdivision that has a justiciable

interest to pursue any available common law remedy to enforce a
right, to abate a condition of pollution or other nuisance, to
recover damages to enforce a right, or to prevent or seek redress
or compensation for the violation of a right or otherwise redress
an injury.

SECTION 8. Subchapter B, Chapter 7, Water Code, is amended
by adding Section 7.034 to read as follows:

Sec. 7.034. ATTORNEY'S FEES; COSTS. A district court may

award the costs of litigation, including reasonable attorney's fees

and expert costs, to any political subdivision of the state,

private corporation, or individual that is a water right holder and

that prevails in a suit for injunctive relief to redress an

unauthorized diversion, impoundment, or use of surface water in

violation of Chapter 11 or a rule adopted under Chapter 11.

SECTION 9. Section 7.051(b), Water Code, is amended to read
as follows:

(b) Except as provided by this subsection, this [This]

subchapter does not apply to violations of Chapter [#%7] 12 or(s
137] 16[7--er—--36--ef-this-code;-or-Chapter-341;-Heaith-and-Safety

€ode]. This subchapter does apply to Section 16.236.
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SECTION 10. Section 7.052, Water Code, is amended to read as
follows:

Sec. 7.052. MAXIMUM PENALTY. (a) The amount of the
penalty for a violation of Chapter 18, 32, 33, or 34 of this code
or Chapter 366, 371, or 372, Health and Safety Code, may not exceed
$2,500 a day for each violation.

(b) The amount of the penalty for a violation of Chapter 11,

a rule or order adopted under that chapter, or a permit, certified

filing, or certificate of adjudication issued under that chapter

may not exceed $5,000 a day for each violation.

(c) The penalty for a violation of a rule or order adopted

under Section 16.236 may not exceed $1,000 a day for each

violation.

(d) The amount of the penalty for a violation under Chapter

341, Health and Safety Code, may not be less than $50 or more than

$1,000 for each violation.

(e) The amount of the penalty for all other violations
within the jurisdiction of the commission to enforce may not exceed
$10,000 a day for each violation.

(£) [+e¥] Each day that a continuing violation occurs may be
considered a separate violation. The commission may authorize an
installment payment schedule for an administrative penalty
assessed under this subchapter, except for an administrative
penalty assessed under Section 7.057 or assessed after a hearing
under Section 7.058. -

SECTION 11. Section 7.054, Water Code, is amended to read as

follows:
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Sec. 7.054. REPORT OF VIOLATION. (a) If, after examination
of a possible violation and the facts surrounding that possible
violation, the executive director concludes that a violation has
occurred, the executive director may issue a preliminary report in
accordance with commission rules that includes recommendations
regarding any penalty or corrective action.

(b) A report regarding a possible violation under Chapter 11

must state the facts on which the conclusion was based and

recommend the amount of any penalty. The executive director shall

base the recommended amount of the proposed penalty on the factors

provided by Section 7.053 and shall analyze each factor for the

benefit of the commission.

SECTION 12. Section 7.069, Water Code, is amended to read as
follows:

Sec. 7.069. DISPOSITION OF PENALTY. (a) Except as provided

by Subsection (b), a [A] penalty collected under this subchapter

shall be deposited to the credit of the general revenue fund.

(b) A penalty collected under this subchapter from a public

utility shall be paid to the commission and deposited in the water

utility improvement account as provided by Section 341.0485, Health

and Safety Code.

SECTION 13. Subchapter C, Chapter 7, Water Code, is amended
by adding Section 7.076 to read as follows:

Sec. 7.076. COMPROMISE, MODIFICATION, OR REMISSION OF

CERTAIN PENALTIES. Notwithstanding any other provision to the

contrary, the commission may compromise, modify, or remit, with or

without condition, any penalty imposed under this subchapter for a
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violation under Chapter 11.

SECTION 14. Section 7.102, Water Code, is amended to read as
follows:

Sec. 7.102. MAXIMUM PENALTY. (a) A person who causes,
suffers, allows, or permits a violation of a statute, rule, order,
or permit relating to Chapter 11, 18, 32, 33, or 34 of this code or
Chapter 366, 371, or 372, Health and Safety Code, shall be assessed
for each violation a civil penalty not less than $50 nor greater
than $5,000 for each day of each violation as the court or jury
considers proper.

(b) The amount of a penalty for a violation of a rule or

order issued by the commission under Section 12.052 may not exceed

$5,000.

(c) A person who causes, suffers, allows, or permits a

violation of a statute, rule, order, or permit relating to Chapter

13 shall be assessed for each violation a civil penalty not 1less

than $100 nor greater than $5,000 for each day of each violation as

the court or jury considers proper.

(d) A person who causes, suffers, allows, or permits a
violation of a statute, rule, order, or permit relating to any
other matter within the commission's jurisdiction to enforce,
other than violations of Chapter [%%7] 12 or[7-137] 16[7-er-36] of
this code, or Chapter 341, BHealth and Safety Code, shall be
assessed for each violation a civil penalty not less than $50 nor
greater than $25,000 for each day of each violation as the court or
jury considers proper.

(e) Each day of a continuing violation is a separate
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violation.

SECTION 15. Sections 7.105(a) and (c), Water Code, are
amended to read as follows:

(a) On the request of the executive director or the
commission, the attorney general shall institute a suit in the name
of the state for injunctive relief under Section 7.032, to recover
a civil penalty, or for both injunctive relief and a civil penalty.

The attorney general may initiate a suit for recovery of a penalty

under this section for a violation under Section 13.414.

(c) Except as provided by this subsection, the [Phe] suit

may be brought in Travis County, in the county in which the
defendant resides, or in the county in which the violation or

threat of violation occurs. A suit to recover a penalty for a

violation of a rule or order issued by the commission under Section

12.052 may be brought in Travis County.

SECTION 16. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.1075 to read as follows:

Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC

UTILITY. A penalty collected under this subchapter from a public

utility shall be paid to the commission and deposited in the water

utility improvement account as provided by Section 341.0485, Health

and Safety Code.

SECTION 17. Subchapter D, Chapter 7, Water Code, is amended
by adding Section 7.112 to read as follows:
Sec. 7.112, LIMITATION ON SUIT FOR VIOLATION OF SECTION

11.081. An action to collect the penalty provided by Section 7.102

for a violation of Section 11.081 must be brought within two years

10
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from the date of the alleged violation.

SECTION 18. Section 7.351, Water Code, is amended to read as
follows:

Sec. 7.351. CIVIL SUITS. If it appears that a violation or
threat of violation of Chapter 16, 26, 28, or 34 of this code or
Chapter 341, 361, 371, 372, or 382, Health and Safety Code, or a
provision of Chapter 401, Health and Safety Code, under the
commission's jurisdiction or a rule adopted or an order or a permit
issued under those chapters or provisions has occurred or is
occurring in the jurisdiction of a local government, the local
government or, in the case of a violation of Chapter 401, Health
and Safety Code, a person affected as defined in that chapter, may
institute a civil suit under Subchapter D in the same manner as the
commission in a district court by its own attorney for the
injunctive relief or civil penalty, or both, as authorized by this
chapter against the person who committed, is committing, or is
threatening to commit the violation.

SECTION 19. Section 11.0843(a), Water Code, is amended to
read as follows:

(a) Upon witnessing a violation of this chapter or a rule or
order or a water right issued under this chapter, a watermaster or
the watermaster's deputy, as defined by commission rule, may issue
the alleged violator a field citation alleging that a violation has
occurred and providing the alleged violator the option of either:

(1) without admitting to or denying the alleged
violation, paying an administrative penalty in accordance with the

predetermined penalty amount established under Subsection (b) [ef

11
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this-seetion] and taking remedial action as provided in the
citation; or

(2) requesting a hearing on the alleged violation in
accordance with Section 7.058 [$++-6842-0f-this—code].
SECTION 20. Section 11.085, Water Code, is amended by adding
Subsection (w) to read as follows:

(w) The requirements of this section apply to the transfer

of water from one river basin to another regardless of whether all

or any part of the water right, permit, certified £iling, or

certificate of adjudication under which the water is authorized to

be used is also transferred.

SECTION 21. Section 11.,134(c), Water Code, is amended to
read as follows:

(c) Beginning January 5, 2002 [September--17;--2006%], the

commission may not issue a water right for municipal purposes in a
region that does not have an approved regional water plan in
accordance with Section 16.053(i) [ef--this--ecode] unless the
commission determines that conditions warrant waiver of this
requirement.

SECTION 22. Section 11.138(a), Water Code, 1is amended to
read as follows:

(a) The commission may issue temporary permits for
beneficial purposes to the extent that they do not interfere with
or adversely affect prior appropriations or vested rights on the
stream from which water is to be diverted under such temporary
permit. The commission may, by appropriate order, authorize any

member of the commission to approve and issue temporary permits

12
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without notice and hearing if it appears to such issuing party that
sufficient water is available at the proposed point of diversion to
satisfy the requirements of the temporary permit as well as all
existing rights. No temporary permit issued without notice and
hearing shall authorize more than 10 acre-feet of water, nor may it

be for a term in excess of one year. The commission by rule may

authorize the beneficial use, without a permit, of not more than 25

acre-feet of water, for a term not to exceed one year, if the

diversion of water will not affect existing water right holders and

the user of the water registers the use with the commission in the

manner required by the commission.

SECTION 23. Section 11.139, Water Code, is amended to read
as follows:

Sec. 11.139. EMERGENCY AUTHORIZATIONS. [+aY] Except as
provided by Section 5.506 [$+#+148-0f-this-eceode], the commission may
grant an emergency permit, order, or amendment to an existing
permit, certified filing, or certificate of adjudication under

Subchapter L, Chapter 5 [after--notice—--to--the-governoer-for-an

initiat-period-of-not-more-than-120-days-if-—-the-—commission--£inds
that-emergency-conditions-exist-which-present-an-imminent-threat-to
the—-public--heatth--and-safety-and-which-override-the-necessity-to
compiy-with-estabiished--statutory—-procedures——and--there--are——no
feasible--practicabie—-atternatives-to-the-emergency-authorizations
Such-emergency-action-may-be-renewved-once-for-not--tonger--than--66
days].
[tb}y--A--person-desiring-to-obtain-an-emergency-authorization

under—-this--section——shati--submit--to--the--commission--a-—-sworn

13
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apptication-containing-the-£foiiewing-informations
[+3y--a--description--of--the--condition-—-of--emergency
justifying-the-granting-of-the-emergency—-authorizations;
[t2)-—a-statement-setting-forth-facts-which-support-the
findings-required-under-this-sections
[¢{3)y——-an--estimate-—of~--the-dates-on-which-the-proposed
authorization-shoutd-begin-and-ends;
[¢t4)-—-a--description——-of--the-—action--sought—-and--the
activity-propesed-to-be-atiowed;-mandated;-or-prohibited;—-and
[+5y-—-any-other—-statements-or—-information--required--by
the-commissions
[tey——F£--the-commission-finds—-the-appiicantis—statement-made
under-Subsection-{tb}-of-this-section-to-be-correct7-the--commission
may-—-grant-—-emergency——anthorizations--under--this—--section-without
notice——-and--hearing-—-or--with--such--netice--and--hearing--as—-the
commission-considers-practicablie-under-the-circumstancess
[¢t@y~--Ff~-the-commission--grants--an--emergency——aunthorization
under-this-section-without-a-hearing7;-the-authorization-shati-£fix-a
time-and-piace-for-a-hearing-to-be-heid-before-the-commissions—-Fhe
hearing--shaiti-be-heid-as-secon-after-the-emergency-authorization-is
granted-as-is-practicablie-but-not-tater--than--26--days—--after--the
emergency-authorization-is-granteds
[te)y-—-At-the-hearing7-the-commission-shati-affirm;-modify;-or
set-aside-the-emergency-aunthorizations--Any-hearing-on-an—-emergency
aunthorization--shati--be-conducted-in-acecordance-with-Chapter-2606+7;
Government-Code;—and-rutes-of-the-commissions

[tEy—-Ef-an-imminent-threat—te-the-pubiie-heatth--and--safety

14
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exists—-which--requires-—-emergency-action-before-the-commission-can
take-action-as—provided-by-Subsections—fa}———through——fc}——of——this
section--and--there--are--no--feasibie--atternatives;-the-executive
director-may—grant-an—emergency-authorization-after-notice—-to--the
governor7-———if—-—the———executive-——directer--issues-—an——emergency
authorization-under—this-subseetion;-the-commission——shati--hoid--a
hearing—as—provided—for—in-Subsections-fd)—and—fe}—ef—this—sectionr
The——requirements-—of-—Subsection——fb)—-of—-this—-section——sha}}-be
satisfied—by—the—appiicant-before—action-is—taken—by-the-—executive
director-on—the-request-for-emergency-authorizations

[fg}--?he———requirements——of—-Section——iiriaa——of——this——cede
re}ating—to—the—time—for-notice7—newspaper—notice7——and——method—-of
giving——a——person——notice—-do—-not——appiy——te——a—hearing—heid—on—an
appiication—for-an-emergency—authorization—under—this—section7--but
such---generat--notice--of--the--hearing--shati--be--given--as——the
commésséon7——under——Subsections——fc%--and——fe}——of——this—--sectionr
considers-practicabte-under-the-circumstancess

[fh}--The——commiasion——may--grant——an-emergency—authorization
under—-this-section-for-the-temporary-transfer-and--use--of--ati--or
part--ef-a-permit7-certified—fi}ing7—or-certificate-of—adjndieation
for-other-than-demestic-or-municipat-use-to-a-retaii--or--whoiesate
water——supp}ier—for-pubiic—heaith-and-safety-purpeses:——in—additien
to—the—requirements—contained—in—Subsection—fb}——of——this——sectienT
the--comméssion—-may——direct—that—the—app}icant—wii}-timeiy—pay—the
amounts—for—which-the—appiicant—may——be——potentiai}y—-iiab}e—-under
Subsection——fj1—o£-this—section—and—to—the—extent—authorized—by—}aw

wiii-fuiiy—indemnify-and—hoid—harm}ess——the——state7——the-—executive

15



= W N

O W 0O N o W\,

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

C.S.S.B. No. 1311
director;--and--the—-commission--from-any-and-ati-tiabitity-£for-the
authorization-sought---Fhe--commission--may——order——bond--or--other
surety-—-in--a--form-acceptabie-to-the-commission-as-a-condition-for
such-emergency-authorization-—-Fhe--commission——may--not--grant--an
emergency--authorization--under--this--section--which-wouid-cause-a
violation-of-a-federai-regutations

[¢t£y—-EIn-transferring-the-amount-of-water—-requested--by--the
appticant;--the-executive-director-or-the-commission-shati-atiocate
the-requested-amount-among-two-or-more-permitsy-certified--£itingsy
or---certificates-~of--adjudication--for--other—-than--doemestie--or
municipat-uses

[¢t3y--Fhe-person-granted-—an——-emergency——-authorization--under
Subsection--{thy--0f--this--section--is--tiabie-to-the-owner-and-the
ownerlis-agent-or-tessee-from-whom-the-use-is—-transferred--for--the
fair--market--vaine--of-—-the--water—--transferred-as-veii-as-£for-any
damages-caused-by-the-transfer-of-uses--if;-within-66-days--of--the
termination--of--the-authorization;-the-parties-do—not-agree-on—the
amount-due;-er-if-fuli-payment-is-not-mades-either-party-may-£ite-a
ecomplaint-with-the-commission-to-determine——the--amount--dues——-Fhe
commission--may--use--dispute-resoitution-procedures-for-a-compiaint
fited-under-this-subsection---After—exhausting--ati--administrative
remedies--under—--this--subsectiony--an--owner—-from-whom-the-use-is
transferred-may-£file-suit-to-recover-or-determine-the-amount-due-in
a-district-court-in-the-county-where-the-owner-resides-or——has--its
headquarters;———-Fhe--prevaiting--party--in--a-suit-fited-under-this
subsection-is--entitied--to--recover-—court--costs--and--reasonabile

attorneyls—-feess

16
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[tky--Fhe-commission-may-prescribe-rutes—and-adopt-fees-which
are-necessary-to-carry-out-the-provisions-of-this-sections

[+1y--An-emergeney-authorization-does-not-vest-in-the-grantee
any--right-to-the-diversion;-impoundment7-or-use-of-water-and-shaii
expire-and-be-canceiied-in-accordance-with-its-termss<]

SECTION 24. Section 11.142(a), Water Code, 1is amended to
read as follows:

(a) Without obtaining a permit, a person may construct on

the person's [his] own property a dam or reservoir with normal

storage of not more than 200 acre-feet of water for domestic and

livestock purposes. A person who temporarily stores more than 200

acre-feet of water in a dam or reservoir described by this

subsection is not required to obtain a permit for the dam or

reservoir if the person can demonstrate that the person has not

stored in the dam or reservoir more than 200 acre-feet of water on

average in any 12-month period.

SECTION 25. Section 11.146, Water Code, is amended by adding
Subsection (g) to read as follows:

(g) This section does not apply to a permit that

contemplates construction of a reservoir designed for the storage

of more than 75,000 acre-feet of water.

SECTION 26. Section 11.173(b), Water Code, is amended to
read as follows:

(b) A permit, certified filing, or certificate of
adjudication or a portion of a permit, certified filing, or
certificate of adjudication is exempt from cancellation under

Subsection (a) of this section:
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(1) to the extent of the owner's participation in the
Conservation Reserve Program authorized by the Food Security Act,
Pub.L. No. 99-198, Secs. 1231-1236, 99 Stat. 1354, 1509-1514 (1985)
or a similar governmental program; [ez]

(2) if any portion of the water authorized to be used
pursuant to a permit, certified filing, or certificate of
adjudication has been used in accordance with a regional water plan
approved pursuant to Section 16.053 of this code;

(3) if the permit, certified filing, or certificate of

adjudication was obtained to meet demonstrated long-term public

water supply or electric generation needs as evidenced by a water

management plan developed by the holder and consistent with

projections of future water needs contained in the state water

plan; or

(4) if the permit, certified filing, or certificate of

adjudication was obtained as the result of the construction of a

reservoir funded, in whole or in part, by the holder of the

permit, certified filing, or certificate of adjudication as part of

the holder's long-term water planning.

SECTION 27. Section 11.177(b), Water Code, is amended to
read as follows:
(b) In determining what constitutes reasonable diligence or
a justified nonuse as used in Subsection (a)(2) of this section,
the commission shall give consideration to:
(1) whether sufficient water 1is available in the
source of supply to meet all or part of the appropriation during

the 10-year period of nonuse;
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(2) whether the nonuse is justified by the holder's
participation in the federal Conservation Reserve Program or a
similar governmental program as provided by Section 11.173(b)(1) of
this code;

(3) [whether——-the-—-permit;———certified-—-£iiing7——-or
certificate——-of--adijudication--was--obtained--to--meet-demonstrated
tong-term-pubitic-water--suppiy--oer--etectric--generation--needs--as
evidenced--by--a--water-management-pian-deveioped-by-the-hotder-and
consistent-with-projections-of-future-water-needs-contained-in--the
state-water-pians

[¢t4)Y—-whether-—-the-—-permit;-——certified-—-£fiting7--or
certificate-of-adjudication-was--obtained--as--the--resute—-—-of--the
construction-—-of-——-a-—-reservoir-—-funded;-in-whoite-or-in-party-by-the
hotder--of-—-the--permit;—-certified--£iting7--or—-—-certificate-——of
adjudieation-as-part-of-the-hotderts-iong-term-water-ptannings

[¥5¥] whether the existing or proposed authorized
purpose and place of use are consistent with an approved regional
water plan as provided by Section 16.053 of this code;

(4) [+6y] whether the permit, certified filing, or
certificate of adjudication has been deposited into the Texas Water
Bank as provided by Sections 15.7031 and 15.704 of this code or
whether it can be shown that the water right or water available
under the right 1is currently being made available for purchase
through private marketing efforts; or

(5) [+#Y] whether the permit, certified filing, or
certificate of adjudication has been reserved to provide for

instream flows or bay and estuary inflows.
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SECTION 28. Sections 12.052(c), (d4), (e), and (f), Water
Code, are amended to read as follows:

(c) The [¥f--the] owner of a dam that is required to be
constructed, reconstructed, repaired, or removed in order to comply
with the rules and orders promulgated under Subsection (a) of this
section may not wilfully fail [£aiis] or refuse [refuses] to comply
within the 30-day period following the date of the commission's

final, nonappealable order to do so and may not [or-tf-a-persen]

wilfully fail [fai}s] to comply with any rule or other order issued
by the commission under this section within the 30-day period
following the effective date of the order[;-he-is-iiable-to-a
penatty-of-not-more-than-$5;6060-a-day-for-each-day-he-continues—~te
vio}ate--this——sectienr———The—state—may—recover-the-pena}ty—by—suit
brought—for—that—purpose—in—the—district-ceurt—of—?ravis—éounty].

(d) The commission may issue an emergency works safety order

under Section 5.519 [££-the-commission-determines-that-the-existing

condition--of-the-dam-is-creating-er-wiltl-cause-extensive-or—-severe
property-damage--or--economic--toss--to--others—-or--is--pesing--an
immediate-and-seriocus-threat-to-human-iife-or-heatth-and-that-other
procedures--availabie--to--the--commission-to-remedy-or-prevent-the
oecurrence-of-the-situation-witi-resuit-in-unreasonabie-detay;——the

commission--may--issne--an--emergency—-order7——either——mandatory—or

prohibitery-in-naturer;-directing-the-owner——-of--a--dam--to--repairy

medify;--maintainy;--dewater;-or-remove-the-dam-which-the-commission
determines-is-unsafes--Fhe-emergency-order-may--be--issued--without
notice--to-—-the--dam--owner-or-with-notice-the-commission-considers

practicabie-under-the-circumstances:--Fhe-notice-does-not--have-—te
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compiy-with-Chapter-26017-Government—-€ode].

(e) [Zf-—-the--commission--issues——an—--emergency--order-under
authority-of-this-section-without-notice--to--the--dam--owner;--the
commission—--shati-£fix-a-time-and-place-for-a-hearing-which-shaii-be
heid-as-secon-as-practicable-to-affirm;-modify;—-or—-—-set—-aside——-the
emergency—-order-—-——Fhe-notice-does-not-have-to-compity-with-Chapter
20017-6overnment-Codes——-if-the-nature-of--the—-commissionts—-action
requires—--further-proceedings;-those-proceedings—-shati-be-conducted
as--appropriate--under—--the--aAdministrative--Procedure--and---Texas
Register--Act;~-as——-amended-{tArticte-6252-13a7-Vernonts-Fexas-€ivit
Statutesys

[¢€¥] Nothing in this section or in rules or orders made by
the commission shall be construed to relieve an owner or operator
of a dam or reservoir of the 1legal duties, obligations, or
liabilities incident to ownership or operation.

SECTION 29. Section 13.242(b), Water Code, is amended to
read as follows:

(b) A person that is not a retail public wutility or a
utility or water supply corporation that 1is operating under
provisions pursuant to Subsection (c) may not construct facilities
to provide water or sewer service to more than one service
connection not on the property owned by the person and that are
within the certificated area of a retail public wutility without
first obtaining written consent from the retail public utility. A
person that violates this section or the reasonable and legal terms
and conditions of any written consent is subject to the

administrative penalties described by Subchapter C, Chapter 7
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[Seetion-13-415t-0f-this-code].

SECTION 30. Chapter 7, Water Code, 1is amended by adding
Subchapter I, and Sections 13.412, 13.4131, and 13.4132, Water
Code, are transferred to Subchapter I, Chapter 7, Water Code,
redesignated as Sections 7.402, 7.403, and 7.404, and amended to
read as follows:

SUBCHAPTER I. RECEIVERSHIP; SUPERVISION OF CERTAIN UTILITIES

Sec. 7.401. DEFINITION. In this subchapter, "affiliated

interest" and “affiliate" have the meanings assigned by Section

13.002.

Sec. 7.402 [1#3<-4%2]. RECEIVERSHIP. (a) At the request of
the commission, the attorney general shall bring suit for the
appointment of a receiver to collect the assets and carry on the
business of a water or sewer utility that:

(1) has abandoned operation of its facilities;

(2) informs the commission that the owner is
abandoning the system;

(3) violates a final order of the commission; or

(4) allows any property owned or controlled by it to
be used in violation of a final order of the commission.

(b) The court shall appoint a receiver if an appointment is
necessary:

(1) to guarantee the collection of assessments, fees,
penalties, or interest;

(2) to guarantee continuous and adequate service to
the customers of the utility; or

(3) to prevent continued or repeated violation of the

22



15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.S.B. No. 1311
final order.

(c) The receiver shall execute a bond to assure the proper
performance of the receiver's duties in an amount to be set by the
court.

(d) After appointment and execution of bond, the receiver
shall take possession of the assets of the utility specified by the
court. Until discharged by the court, the receiver shall perform
the duties that the court directs to preserve the assets and carry
on the business of the utility and shall strictly observe the final
order involved.

(e) On a showing of good cause by the utility, the court may
dissolve the receivership and order the assets and control of the
business returned to the utility.

(f) For purposes of this section and Section 7.404
[$+3<-4332], abandonment may include but is not limited to:

(1) failure to pay a bill or obligation owed to a
retail public utility or to an electric or gas utility with the
result that the utility service provider has issued a notice of
discontinuance of necessary services;

(2) failure to provide appropriate water or wastewater
treatment so that a potential health hazard results;

(3) failure to adequately maintain facilities,
resulting in potential health hazards, extended outages, or
repeated service interruptions;

(4) failure to provide customers adequate notice of a
health hazard or potential health hazard;

(5) failure to secure an alternative available water
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supply during an outage;

(6) displaying a pattern of hostility toward or
repeatedly failing to respond to the commission or the utility's
customers; and

(7) failure to provide the commission with adequate
information on how to contact the utility for normal business and
emergency purposes.

(g) Notwithstanding Section 64.021, Civil Practice and
Remedies Code, a receiver appointed under this section may seek
commission approval to acquire the water or sewer utility's
facilities and transfer the utility's certificate of convenience
and necessity. The receiver must apply in accordance with

Subchapter H, Chapter 13.

Sec. 7.403 [1+3-4%3%]. SUPERVISION OF CERTAIN UTILITIES. (a)
The commission, after providing to the utility notice and an
opportunity for a hearing, may place a utility under supervision
for gross or continuing mismanagement, gross or continuing

noncompliance with Chapter 13 [this-chapter] or commission rules,

or noncompliance with commission orders.
(b) While supervising a utility, the commission may require
the utility to:
(1) nmeet [abide---bBy] conditions and requirements
prescribed by the commission, including:
(A) [t%¥¥] management requirements;
(B) [+2¥] additional reporting requirements;
(C) [¥+3¥] restrictions on hiring, salary or

benefit increases, capital investment, borrowing, stock issuance or
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dividend declarations, and liquidation of assets; and
(D) [t4¥] a requirement that the utility place
the utility's funds into an account in a financial institution
approved by the commission and use of those funds shall be

restricted to reasonable and necessary utility expenses; and

commission-may-require-that-the-utitity] obtain commission approval
before taking an [any] action [that--may--be] restricted under

Subdivision (1) [Subseection-tb}] of this subsection [sectien].

(c) An [Any] action or transaction for which commission

approval is required by this section that [whieh] occurs without

commission approval may be voided by the commission.

Sec. 7.404 [¥3+4%32). OPERATION OF UTILITY THAT DISCONTINUES
OPERATION OR IS REFERRED FOR APPOINTMENT OF RECEIVER. (a) The
commission, after providing to the wutility notice and an
opportunity to be heard by the commissioners at a commission
meeting, may authorize a willing person to temporarily manage and
operate a utility if the utility:

(1) has discontinued or abandoned operations or the
provision of services; or
(2) has been or 1is being referred to the attorney
general for the appointment of a receiver under Section 7.402
[$¥3412].
(b) The commission may appoint a person under this section

by emergency order under Section 5.507 and may authorize an

emergency rate increase by emergency order under Section 5.508([7

and-notice-of-the-action-is-adequate-if-the--notice--is--maited--or
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hand—deiivered—-—to—-—the——iast--known-—address—-of——the--ufiiity*s
headquarters].

(c) A person appointed under this section has the powers and
duties necessary to ensure the continued operation of the utility
and the provision of continuous and adequate services to customers,
including the power and duty to:

(1) read meters;

(2) bill for utility services;

(3) collect revenues;

(4) disburse funds;

(5) access all system components; and
(6) request rate increases.

(d) This section does not affect the authority of the
commission to pursue an enforcement claim against a utility or an
affiliated interest.

SECTION 31. Section 13.414, Water Code, is amended to read
as follows:

Sec. 13.414. VIOLATION BY [PENALRP¥--AGAINSP] RETAIL PUBLIC

UTILITY OR AFFILIATED INTEREST. A [tay-Any] retail public utility

or affiliated interest may not violate [that--vieiates] this

chapter, fail [fai}s] to perform a duty imposed on it, or fail,
neglect, [£faiis;--negieets;y] or refuse [refuses] to obey an order,
rule, direction, or requirement of the commission or decree or
judgment of a court [is-subject-to-a-civii-penatty-of-not-iess-than
$106-nor-more-than-$5;000-£for-each-viotation].
[tby--A--retati-pubiie-utitity-or-affitiated-interest-commits

a-separate-violation-each-day-it-continunes—-to--viotate--Subsection
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tay-of-this-section~

[te)y——-Fhe--attorney-—-generat--shati-institute-suit-en-his-own
inttiative-or-at-the-request-of;—in-the-name-cf;-and-on--behatf--of
the--commission-in-a-court-of-competent-jurisdiction-to-recover—the
penaltty-under-this-sections]

SECTION 32. Section 15.102(b), Water Code, 1is amended to
read as follows:

(b) The board may use the loan fund [may-aiso-be-used-by-the

boeard] to provide grants for:

(1) projects that include the provision of [suppiying]

water and wastewater services 1in economically distressed areas,
including projects involving retail distribution of those services;
and

(2) one or more of the following projects, if the

legislature appropriates money specifically for that purpose:

(A) agricultural water conservation:

(B) weather modification;

(C) brush control; or

(D) production of water in connection with an

0oil or gas operation.

SECTION 33. Section 15.4061(h), Water Code, is amended to
read as follows:

(h) The board shall require that regional water plans
developed or revised under contracts entered into under this

section be made available to the commission, the Department of

Agriculture, and the Parks and Wildlife Department.

SECTION 34. Section 15.7031(c), Water Code, is amended to
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read as follows:
(c) The dedication of any water rights placed in trust must
be reviewed and approved by the commission, in consultation with

the board and the Parks and Wildlife Department. In addition, the

Department of Agriculture may provide input to the commission, as

appropriate, during the review and approval process for dedication

of water rights.

SECTION 35. Sections 16.012(c), (h), and (j), Water Code,
are amended to read as follows:

(c) 1In performing the duties required under Subdivisions
(1), (4), (5), (6), and (7) of Subsection (b), the executive
administrator shall consider advice from the Parks and Wildlife

Department. In addition, the Department of Agriculture may provide

advice to the executive administrator, where appropriate, regarding

any of the duties to be performed under Subsection (b).

(h) Within 90 days of completing a water availability model
for a river basin, the commission shall provide to all holders of
existing permits, certified filings, and certificates of
adjudication in that river basin the projected amount of water that
would be available[+] during a drought of record[s;-when--£fiows—-are
at--75--percent--of--normait;--and--when--£iows—-are-at-56-percent-of
normat].

(jJ) Within 90 days of completing a water availability model
for a river basin, the commission, in coordination with the Parks

and Wildlife Department and with input from the Department of

Agriculture, where appropriate, shall determine the potential

impact of reusing municipal and industrial effluent on existing
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water rights, instream uses, and freshwater inflows to bays and
estuaries. Within 30 days of making this determination, the
commission shall provide the projections to the board and each
regional water planning group created under Section 16.053 of this
code in that river basin.

SECTION 36. Sections 16.051(a) and (d), Water Code, are
amended to read as follows:

(a) No later than January 5, 2002 [September-1;-2066%], and

every five years thereafter, the board shall adopt a comprehensive
state water plan that incorporates the regional water plans
approved under Section 16.053 [of-this-ecode]. The state water plan
shall provide for the orderly development, management, and
conservation of water resources and preparation for and response to
drought conditions, in order that sufficient water will be
available at a reasonable cost to ensure public health, safety, and
welfare; further economic development; and protect the agricultural
and natural resources of the entire state.

(d) The board, in coordination with the commission, the

Department of Agriculture, and the Parks and Wildlife Department,

shall adopt by rule guidance principles for the state water plan
which reflect the public interest of the entire state. When
adopting gquidance principles, due consideration shall be given to
the construction and improvement of surface water resources and the
application of principles that result in voluntary redistribution

of water resources. The board shall review and update the guidance

principles, with input from the commission, the Department of

Agriculture, and the Parks and Wildlife Department, as necessary
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but at least every five years to coincide with the five-year cycle

for adoption of a new water plan as described in Subsection (a).

SECTION 37. Section 16.053, Water Code, 1is amended by
amending Subsections (c), (e), (i), and (j) and adding Subsections
(1) through (0) to read as follows:

(c) No later than 60 days after the designation of the
regions under Subsection (b) [ef-this--seection], the board shall
designate representatives within each regional water planning area
to serve as the initial coordinating body for planning. The
initial coordinating body may [shat}] then designate additional
representatives to serve on the regional water planning group. The

initial coordinating body shall designate additional

representatives if necessary to ensure[j---ensuring] adequate

representation from the interests comprising that region, including
[but---not---timited--to] the public, counties, municipalities,
industries, agricultural interests, environmental interests, small
businesses, electric generating utilities, river authorities, water

districts, and water utilities. The regional water planning group

shall maintain adequate representation from those interests. In

addition, representatives of the board, the Parks and Wildlife

Department, and the Department of Agriculture shall serve as _ex

officio members of each regional water planning group.

(e) Each regional water planning group shall submit to the

board a regional water plan that:
(1) is consistent with the guidance principles for the
state water plan adopted by the board under Section 16.051(d) [eof

this-code];
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(2) provides information based on data provided or
approved by the board in a format consistent with the guidelines
provided by the board under Subsection (d) [ef-this-seetion];

(3) identifies:

(A) each source of water supply in the regional

water planning area in accordance with the guidelines provided by

the board under Subsections (d) and (£f);:

(B) factors specific to each source of water

supply to be considered in determining whether to initiate a

drought response; and

(C) actions to be taken as part of the response;

(4) has specific provisions for water management
strategies to be used[=+

[¢2y] during a drought of record[s

[{By--when-fiows-are-at-75-percent-of-normat;-and

[¢t€Ey--when-fiows-are-at-50-percent-of-normaz];

(5) [¢t4>] includes but is not limited to consideration
of the following:

(A) any existing water or drought planning
efforts addressing all or a portion of the region;

(B) certified groundwater conservation district
management plans and other plans submitted under Section 16.054 [of
this-code];

(C) all potentially feasible water management
strategies, including but not 1limited to improved.conservation,
reuse, and management of existing water supplies, acquisition of

available existing water supplies, and development of new water

31



© W W N O W

N O ON N N N N N N =k e e e e e
N Oy b WO WY W=

C.S.S.B. No. 1311
supplies;

(D) protection of existing water rights in the
region;

(E) opportunities for and the benefits of
developing regional water supply facilities or providing regional
management of water supply facilities;

(F) appropriate provision for environmental
water needs and for the effect of upstream development on the bays,
estuaries, and arms of the Gulf of Mexico and the effect of plans
on navigation;

(G) provisions in Section 11.085(k)(1) [ef-this
ecede] if interbasin transfers are contemplated;

(H) wvoluntary transfer of water within the
region using, but not 1limited to, regional water banks, sales,
leases, options, subordination agreements, and financing
agreements; and

(I) emergency transfer of water under Section
11.139 [of-this-eede], including information on the part of each
permit, certified filing, or certificate of adjudication for
nonmunicipal use in the region that may be transferred without
causing unreasonable damage to the property of the nonmunicipal
water rights holder; and

(6) [t5¥] identifies river and stream segments of
unique ecological value and sites of unique value for the
construction of reservoirs that the regional water planning group
recommends for protectibn under Section 16.051 [of-this-code].

(i) The regional water planning groups shall submit their
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adopted regional water plans to the board by January 5, 2001

[September--17;-20806], for approval and inclusion in the state water
plan. In conjunction with the submission of regional water plans,
each planning group should make legislative recommendations, if
any, to facilitate more voluntary water transfers in the region.
Subsequent regional water plans shall be submitted at least every
five years thereafter. Public participation for revised regional
plans shall follow the procedures under Subsection (h) [eof-this
section].

(j) The board may provide financial assistance to political
subdivisions under Subchapters E and F of this chapter, [and]
Subchapters C, D, E, F, and J, Chapter 15, and Subchapters D, I, K,
and L, Chapter 17, [of-this-ecode] for water supply projects only
if:

(1) the board determines that the needs to be
addressed by the project will be addressed in a manner that is
consistent with the state water plan; and

(2) beginning January 5, 2002 [September-17;-2066%], the

board:

(A) has approved a regional water plan as
provided by Subsection (i) [ef--this--section], and any required
updates of the plan, for the region of the state that includes the
area benefiting from the proposed project; and

(B) determines that the needs to be addressed by
the project will be addressed in a manner that is consistent with
that regional water plan.

(1) A political subdivision may contract with a regional

33




—

©O W O N o0 N s W N

NTONNONN N N N o b e ea el i a
S Y - AN 1 T S 7% T N T S Vo JUNNY . - SRR RN~ SRS ) R SR % SRR N SR SN

C.S.S.B. No. 1311

water planning group to assist the regional water planning group in

developing or revising a regional water plan.

(m) A cause of action does not accrue against a regional

water planning group, a representative who serves on the regional

water planning group, or an employee of a political subdivision

that contracts with the regional water planning group under

Subsection (1) for an act or omission in the course and scope of

the person's work relating to the regional water planning group.

(n) A regional water planning group, a representative who

serves on_ the regional water planning group, or an employee of a

political subdivision that contracts with the regional water

planning group under Subsection (1) is not liable for damages that

may arise from an act or omission in the course and scope of the

person's work relating to the regional water planning group.

(o) The attorney general, on request, shall represent a

regional water planning group, a representative who serves on the

regional water planning group, or an employee of a political

subdivision that contracts with the regional water planning group

under Subsection (1) in a suit arising from an act or omission

relating to the regional water planning group.

SECTION 38. Section 16.054(a), Water Code, is amended to
read as follows:

(a) It is the policy of the state that water resource
management, water conservation, and drought planning should occur
on an ongoing basis. The board, commission, and Parks and Wildlife

Department shall make available where appropriate technical and

financial assistance for such planning. In addition, the
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Department of Agriculture may provide input and assistance, as

appropriate, for such planning.

SECTION 39. Section 16.237(a), Water Code, is amended to
read as follows:

(a) If a person violates a commission rule or order adopted
under Section 16.236 [of-this-eede], the commission may assess an
administrative penalty against that person as provided by

quchapter C, Chapter 7 [Seetion-11-06842-o0f-this—code].

SECTION 40. Sections 17.871(2) and (6), Water Code, are
amended to read as follows:

(2) "Borrower district" means a political subdivision,

including a district or authority created under Article 1III,

Sections 52(b)(1) and (2), or Article XVI, Section 59, of the Texas
Constitution, that receives or is eligible to receive a

conservation loan from the board for a purpose described by Section

17.895 or 17.8955 [improvement-to-district-facitities].

(6) "Lender district" means a political subdivision,

including a soil and water conservation district under Chapter 201,

Agriculture Code, an underground water conservation district
created under Article XVI, Section 59, of the Texas Constitution,
or a district or authority created under Article III, Section
52(b)(1), or Article XVI, Section 59, of the Texas Constitution
authorized to supply water for irrigation purposes, that is
eligible to receive or that receives a loan from the board for the
purpose of making conservation loans to individual borrowers.
SECTION 41. Subchapter J, Chapter 17, Water Code, is amended

by amending Section 17.895 and adding Section 17.8955 to read as
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follows:

Sec. 17.895. CONSERVATION LOANS. (a) This section applies

only to a conservation loan:

(1) from a lender district that is:

(A) a soil and water conservation district under

Chapter 201, Agriculture Code;

(B) an underground water conservation district

created under Section 59, Article XVI, Texas Constitution; or

(C) a district or authority created under

Section 52(b)(1), Article III, or Section 59, Article XVI, Texas

Constitution, authorized to supply water for irrigation purposes;

or

(2) to a borrower district that is a district or

authority created under Sections 52(b)(1) and (2), Article III, or

Section 59, Article XVI, Texas Constitution.

(b) The board or a lender district [distriets] may make
conservation loans for capital equipment or materials, labor,
preparation costs, and installation costs:

(1) to improve water use efficiency of water delivery
and application on existing irrigation systems;

(2) for preparing irrigated land to be converted to
dryland conditions; and

(3) for preparing dryland for more efficient wuse of
natural precipitation{+

[ t4)-—-for-preparing-and-maintaining-tand-to-be-used-for
brush--controt--activities;-inetuding-but-not-iimited-to-activities

conducted-pursuant-to-chapter-2037-Agricutture-€odes-or
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[¢5)--for-——implementing---precipitation——---enhancement
activities-in-areas-of-the-state-where-such-activities-wouid-bey-in
the-boardis-judgment;-most-effective].

(c) [+b¥] Conservation loans for the purposes listed in
Subsection (b) [ta)] may be made by lender districts to individual
borrowers for use on private property or by the board to borrower
districts [for-use-on-district-facitities].

(8) [te¥] The board may make conservation loans to borrower
districts for the cost of purchasing and installing devices, on
public or private property, designed to indicate the amount of
water withdrawn for irrigation purposes.

(e) For purposes of this subchapter, the board or lender

districts may seek the advice of the Department of Agriculture

regarding the feasibility of a project for which a conservation

loan is sought.

Sec. 17.8955. CONSERVATION LOANS FOR BRUSH CONTROL AND

PRECIPITATION ENHANCEMENT. (a) The board or a lender district may

make a conservation loan for capital equipment or materials, labor,

preparation costs, and installation costs for:

(1) preparing and maintaining land to be used for

brush control activities, including activities conducted under

Chapter 203, Agriculture Code; or

(2) implementing precipitation enhancement activities

in areas of the state where those activities would be, in the

board's judgment, most effective.

(b) A conservation loan for a purpose listed in Subsection

(a) may be made by a lender district to an individual borrower for
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use on private property or by the board to a borrower district.

SECTION 42. Section 26.0135(h), Water Code, is amended to
read as follows:

(h) The commission shall apportion, assess, and recover the
reasonable costs of administering the water quality management
programs under this section from users of water and wastewater
permit holders in the watershed according to the records of the
commission generally in proportion to their right, through permit
or contract, to use water from and discharge wastewater in the

watershed. Irrigation water rights and hydroelectric rights of

facilities of less than five megawatts will not be subject to this

assessment. The cost to river authorities and others to conduct
water quality monitoring and assessment shall be subject to prior
review and approval by the commission as to methods of allocation
and total amount to be recovered. The commission shall adopt rules

to supervise and implement the water quality monitoring,
assessment, and associated costs. The rules shall ensure that
water users and wastewater dischargers do not pay excessive
amounts, that program funds are equitably apportioned among basins,
that a river authority may recover no more than the actual costs of
administering the water quality management programs called for in

this section, and that no municipality shall be assessed cost for
any efforts that duplicate water quality management activities
described in Section 26.177 of this chapter. The rules concerning
the apportionment and assessment of reasonable costs shall provide
for a recovery of not more than $5,000,000 annually. Costs

recovered by the commission are to be deposited to the credit of
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the water resource management account and may be used only to
accomplish the purposes of this section. The commission may apply
not more than 10 percent of the costs recovered annually toward the
commission's overhead costs for the administration of this section
and the implementation of regional water quality assessments. The
commission, with the assistance and input of each river authority,
shall file a written report accounting for the costs recovered
under this section with the governor, the lieutenant governor, and
the speaker of the house of representatives on or before December 1
of each even-numbered year.

SECTION 43. Section 26.121(a), Water Code, is amended to
read as follows:
(a) Except as authorized by the commission, no person may:

(1) discharge sewage, municipal waste, recreational
waste, agricultural waste, or industrial waste into or adjacent to
any water in the state;

(2) discharge other waste into or adjacent to any
water in the state which in itself or in conjunction with any other
discharge or activity causes, continues to cause, or will cause
pollution of any of the water in the state, unless the discharge
complies with a person's:

(A) certified water quality management plan
approved by the State Soil and Water Conservation Board as provided
by Section 201.026, Agriculture Code; or

(B) water pollution and abatement plan approved
by the commission; or

(3) commit any other act or engage in any other
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activity which in itself or in conjunction with any other discharge
or activity causes, continues to cause, or will cause pollution of
any of the water in the state, unless the activity is under the
jurisdiction of the Parks and Wildlife Department, the General Land

Office, the Department of Agriculture, or the Railroad Commission

of Texas, in which case this subdivision does not apply.

SECTION 44. Section 26.127, Water Code, is amended to read
as follows:

Sec. 26.127. COMMISSION AS PRINCIPAL AUTHORITY. (a) The
commission 1is the principal authority in the state on matters
relating to the quality of the water in the state. The executive
director has the responsibility for establishing a water quality
sampling and monitoring program for the state. All other state
agencies engaged in water quality or water pollution control
activities shall coordinate those activities with the commission.

(b) The executive director may, on behalf of and with the

consent of the commission, enter into contracts or other agreements

with the Department of Agriculture for purposes of obtaining

laboratory services for water quality testing.

SECTION 45. Section 35.007(e), Water Code, is amended to
read as follows:

(e) The executive director shall request a study from the
executive director of the Parks and Wildlife Department for the
purpose of preparing the report required by this section. The

Department of Agriculture may also provide input to the executive

director for purposes of the report. The study must:

(1) evaluate the potential effects of the designation
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of a priority groundwater management area on an area's natural
resources; and
(2) be completed and delivered to the executive

director on or before the 180th day following the date of the
request. If the study is not delivered within this 180-day period,
the executive director may proceed with the preparation of the
report.

SECTION 46. Chapter 35, Water Code, is amended by adding
Section 35.010 to read as follows:

Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER

DESIGNATION OF PRIORITY GROUNDWATER MANAGEMENT AREA. The

commission  may not consider the creation of a groundwater

conservation district in a designated priority groundwater

management area before the conclusion of the next regular session

of the Texas Legislature following the designation unless the local

landowners have initiated a petition process under Chapter 36 for

the creation of a groundwater conservation district with a priority

groundwater management area.

SECTION 47. Section 35.012, Water Code, is amended by adding
new Subsections (¢) and (d), relettering existing Subsections (c),
(d), (e), and (f) as Subsections (e), (f£), (g), and (h), and
amending existing Subsection (d) to read as follows:

(c) Not later than the 10th day after the date on which the

commission order designating a priority groundwater management area

is issued, the commission shall send written notice of the

commission's actions to each entity entitled to written notice

under Section 35.009(c). The notice must include the commission's
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findings and conclusions from the data and information considered

in designating the priority groundwater management area and the

commission's recommendation regarding the need for a groundwater

conservation district in the priority groundwater management area.

(d) As soon as possible after a commission order designating

a_ priority groundwater management area, the Texas Agricultural

Extension Service shall begin an educational program within the

area with the assistance and cooperation of the Texas Water

Development Board, the commission, the Department of Agriculture,

other state agencies, and existing districts to inform the

residents of the status of the area's water resources and

management options including possible formation of a district.

{e) [te¥] Following the issuance of a commission order under
Subsection (b), the landowners in the priority groundwater
management area may:

(1) create one or more districts under Subchapter B,
Chapter 36;

(2) have the area annexed to a district that adjoins
the area; or

(3) create one or more districts through the
legislative process.

(f) [+8)] The commission shall identify the areas subject to
the order of the commission issued under Subsection (b) that have
not been incorporated into a district and shall delineate proposed
boundaries of a district to include those areas. [2€-—-the
cemmésséon-proposes—the—creation-of——one——or-—more—-district37-—the

Texas——Agrieuiturai--Bxtension--Service——shaii—begin—an-educatéonal
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program—within—such—areas—with—the—assistanee--and——eooperation——of
the——FPexas--Water—--Deveiopment--Boardy--the-commissiony-other-state
agencie37-and-existing—districts-to-inform——the-—residents—-of—-the
status--of--the--areats--water--resources--and--management—-options
inciudéng——possibie—-formatéon—-of-a—district7—before—beginnéng-the
procedures-for-creation-of-a-district--provided--in--Subchapter--By
€hapter-36+<]

(g) [+e¥] If the commission fails to find that the district
would be a benefit to the 1land and other property within the
priority groundwater management area, that there is a public need
for the district, or that creation of the district will further the
public welfare, the commission shall issue an order stating that a
district should not be created within the boundaries of the
priority groundwater management area.

(h) [+£¥] An order of the commission issued under this
section may not be appealed.

SECTION 48. Section 35.013(d), Water Code, is amended to
read as follows:

(d) If the board votes to accept the addition of the
priority groundwater management area to the district, the board:

(1) may request the Texas Agricultural Extension
Service, the commission, and the Texas Water Development Board,

with the cooperation and assistance of the Department of

Agriculture and other state agencies, to administer an educational

program to inform the residents of the status of the area's water
resources and management options including possible annexation into

a district:
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(2) shall call an election within the priority
groundwater management area as delineated by the commission to
determine if the priority groundwater management area will be added
to the district; and
(3) shall designate election precincts and polling
places for the elections in the order calling an election under
this subsection.
SECTION 49. Section 36.014, Water Code, is amended to read

as follows:

Sec. 36.014. NOTICE AND HEARING ON DISTRICT CREATION. [+&}]

If a petition is filed under Section 36.013 or the commission

proposes that a district be created under Section 35.012(b), the

commission shall give notice of the [an] application or proposal as

required by Section 49.011(a) and may conduct a hearing on the

application or proposal if the commission determines that a hearing

is necessary under Section 49.011.

[tby——F£--the—-petition-—contains--a—-request--to--create-—-a
management-area-in-ati-or-part-of-the-proposed-districty-the-notice
must--atse--be-given-in-accordance-with-the-requirements-in-Section
357006-for-the-designation-of-management-areass<]

SECTION 50. Section 36.015, Water Code, is amended to read
as follows:

Sec. 36.015. FINDINGS. (a) If the commission finds that a

district requested by petition or proposed by the commission is

feasible and practicable, [that-it] would be a benefit to the land
in the district, and [that--it] would be a public benefit or

utility, the commission shall issue an order containing these

44



A e W N

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

27

C.S.S.B. No. 1311

findings granting the petition or adopting the proposal, as

appropriate.

(b) If the commission finds that a district is not feasible
and practicable, that it would not be a benefit to the land in the
district, that it would not be a public benefit or utility, or that
it is not needed, the commission by order shall deny the petition

or reject the proposal, as appropriate.

(c) The commission may adjust the boundaries of the proposed
district to exclude any land that would not be benefited by
inclusion in the district and is not necessary to the district for
proper regulation of the groundwater reservoir.

(d) 1f the commission grants the petition or adopts the

proposal to create the district, it shall direct in its order
creating the district that an election be called by the temporary
directors to confirm the creation of the district and to elect
permanent directors.

(e) [TPhe--refusai--to--grant-a-petition-to-create-a-district
dees-not-invatidate-or-affect-the--designation--of--any--management
area-requested-in-the-same-petitions

[+£¥] The commission shall act on the petition or its
proposal within a reasonable amount of time.

SECTION 51. Section 36.0151, Water Code, is amended to read
as follows:

Sec. 36.0151. NOTICE OF CREATION BY COMMISSION OF DISTRICT

FOR PRIORITY GROUNDWATER MANAGEMENT AREA. [+ta)-—-ff-the--commission
proposes——that--a--district-—-be-ecreated-under-Section-35-012¢dy7-1t

shatl-in-its-order-creating-the--distriet--provide-—-that-—-temporary
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directors—-be-appointed-under-Section-36-0+6-and-that-an-etection-be
catted--by--the--temporary-directors-to-confirm-the-creation-of-the
district-and-to-etect-permanent-directorss

[¢b}] The commission shall notify the county commissioners
court of each county with territory in the district of the
district's creation as soon as practicable after issuing the order

under Section 36.015(a) creating a [the] district proposed by the

commission under Section 35.012(b).

SECTION 52. Section 36.051, Water Code, is amended by
amending Subsections (b) and (¢) and adding Subsection (d) to read
as follows:

(b) To be qualified to be elected as a director, a person

must be a registered voter in the precinct that the person

represents.

.Lgi A member of a governing body of another political
subdivision is 1ineligible for appointment or election as a
director. A director 1is disqualified and vacates the office of
director if the director is appointed or elected as a member of the
governing body of another political subdivision. This subsection
does not apply to any district with a population less than 50,000.

(d) [+ey] Vacancies in the office of director shall be
filled by appointment of the board. If the vacant office is not
scheduled for election for longer than two years at the time of the
appointment, the board shall order an election for the unexpired
term to be held as part of the next regularly scheduled director's
election. The appointed director's term shall end on qualification

of the director elected at that election.
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SECTION 53. Section 36.059(b), Water Code, is amended to
read as follows:

(b) The directors of the district shall be elected according
to the precinct method as defined by Chapter 12, page 1105, Special
Laws, Acts of the 46th Legislature, Regular Session, 1939. [To--be
qual&fied——to—-be—-eiected——as——a--director7--a--person-—must--be—a
registered-voter—in-the-precinet-that—the—person——represents7] If
any part of a municipal corporation is a part of one precinct, then
no part of the municipal corporation shall be included in another
precinct, except that a municipal corporation having a population
of more than 200,000 may be divided between two or more precincts.
In a multicounty district, not more than two of the five precincts
may include the same municipal corporation or part of the same
municipal corporation.

SECTION 54. Section 36.108, Water Code, is amended to read
as follows:

Sec. 36.108. JOINT PLANNING 1IN MANAGEMENT AREA OR PRIORITY

GROUNDWATER MANAGEMENT AREA. (a) If two or more districts are

located within the boundaries of the same management area Or

priority groundwater management area, each district shall prepare a

comprehensive management plan as required by Section 36.1071
covering that district's respective territory. On completion of
the plan, each district shall forward a copy of the new revised
management plan to the other districts in the management area or

priority groundwater management area.

(b) The board of directors of each district in the

management area or priority groundwater management area may, by
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resolution, call a joint meeting with the boards of directors of

the other districts in the management area or_ priority groundwater

management area to review the management plans and accomplishments

for the management area or priority groundwater management area.

The boards shall meet to consider the plans individually and shall
compare them to other management plans then in force in the
management area. In reviewing the management plans, the boards
shall consider:

(1) the goals of each management plan and its impact

on planning throughout the management area or priority groundwater

management area;

(2) the effectiveness of the measures established by
each management plan for conserving and protecting groundwater and
preventing waste, and the effectiveness of these measures in the

management area or priority groundwater management area generally;

and
(3) any other matters that the boards consider
relevant to the protection and conservation of groundwater and the

prevention of waste in the management area or priority groundwater

management area.

(c) A joint meeting of the boards of directors must be held
in accordance with the Open Meetings Act, Chapter 551, Government
Code. Notice of the meeting shall be given in accordance with the
requirements for notice of district board of directors meetings
under that Act. In addition, notice of the meeting shall be
published not 1later than the 30th day before the date of the

scheduled meeting in a newspaper with general circulation in each
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county in the management area or priority groundwater management

(d) A district in the management area or priority

_groundwater management area may file a petition with the commission

requesting an inquiry if the petitioner district believes that:
(1) another district in the management area or

priority groundwater management area has failed to adopt rules;

(2) the groundwater in the management area or priority

groundwater management area is not adequately protected by the

rules adopted by another district; or

(3) the groundwater in the management area or priority

groundwater management area is not adequately protected due to the

failure of another district to enforce substantial compliance with
its rules.

(e) Not later than the 90th day after the date the petition
is filed, the commission shall review the petition and either:

(1) dismiss it if it finds that the evidence is not
adequate to show that any of the conditions alleged in the petition
exist; or

(2) select a review panel as provided in Subsection
(f).

(£) The commission may appoint a review panel consisting of
a chairman and four other members. A director or general manager

of a district located outside the management area or priority

groundwater management area that is the subject of the petition may

be appointed to the review panel. The commission may not appoint

more than two members of the review panel from any one district.
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The commission also shall appoint a disinterested person to serve
as a nonvoting recording secretary for the review panel. The
recording secretary may be an employee of the commission. The
recording secretary shall record and document the proceedings of
the panel.

(g) Not 1later than the 120th day after appointment, the
review panel shall review the petition and any evidence relevant to
the petition and, in a public meeting, prepare a report to the
commission. The commission may direct the review panel to conduct

public hearings at a location in the management area or priority

groundwater management area to take evidence on the petition. The

review panel may attempt to negotiate a settlement or resolve the
dispute by any lawful means.
(h) 1In its report, the review panel shall include:

(1) a summary of all evidence taken in any hearing on
the petition;

(2) a 1list of findings and recommended actions
appropriate for the commission to take and the reasons it finds
those actions appropriate; and

(3) any other information the panel considers
appropriate.

SECTION 55. Section 341.047, Health and Safety Code, is
transferred to Subchapter E, Chapter 7, Water Code, redesignated as
Section 7.1605, Water Code, and amended to read as follows:

Sec. 7.1605 [34%+-647]. VIOLATIONS RELATING TO PUBLIC

DRINKING WATER [€EREIMINAB--PENALRT¥]. (a) A person commits an

offense if the person:
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(1) violates a provision of Section 341.031, Health

and Safety Code;

(2) violates a provision of Section 341.032(a) or (b),

Health and Safety Code;

(3) violates a provision of Section 341.033(a)-(f),

Health and Safety Code;

(4) constructs a drinking water supply system without
submitting completed plans and specifications as required by

Section 341.035(c), Health and Safety Code;

(5) begins construction of a drinking water supply
system without the commission's approval as required by Section

341.035(a), Health and Safety Code;

(6) violates a provision of Section 341.0351 or

341.0352, Health and Safety Code;

(7) fails to remove a sign as required by Section

341.0354, Health and Safety Code; or

(8) violates a provision of Section 341.036, Health

and Safety Code.

(b) An offense under Subsection (a) is a Class C
misdemeanor.

(c) If it is shown on a trial of the defendant that the
defendant has been convicted of an offense under Subsection (a)
within a year before the date on which the offense being tried
occurred, the subsequent offense under Subsection (a) is a Class B
misdemeanor.

(d) Each day of a continuing violation is a separate

offense.
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SECTION 56. Section 341.048, Health and Safety Code, is
amended to read as follows:

Sec. 341.048. VIOLATION [EXVIH-ENFORCEMEN?]. [ta}] A person
may not cause, suffer, allow, or permit a vioiation of this
subchapter or a rule or order adopted under this subchapter.

[tby--A--person--who--causes;--suffers;--aliows;-or-permits-a
viotation-under-this-subchapter-shati-be-assessed-a--eciviti--penaity
of-not-itess-than-$56-nor-more-than-$1;000-for-each-viotations—-Each
day-of-a-continuing-violation-is-a-separate-viotations

[tey--Ff-it-appears-that-a-person-has-viotated;-is-vietatingy
or-—threatens--to--viotate—-a--provision-under-this-subchapter;-the
commissiony-a-countyy-or—-a-municipatity-may-institute-a-ecivii--suite
in-a-district-court—fors

[¢¥)--injunetive—-reiief--to--restrain--the-person-£from
continuing-the-viotation-or-threat-of-viotations

[f21--the—assessment-and—recovery-of-a--civii--penaity:
or

[¢3)-—-both-indunctive-retief-and-a-civii-penatty=

[¢td)——-Fhe--commission--is-a-necessary-and-indispensabte-party
in-a-suit-brought-by-a-county-or-municipatity-under-this-section~

[tey-—-On-the-commissionls-request;-the-attorney-generai-shaii
institute-a-suit-in-the-name-of-the-state-for-injunective-retief;-to
recover-a-civii-penatty;-or-for-both-injunetive--relief--and--eivii
penattys

[t£y-—-Fhe-suit-may-be-brought-ins

[t1y-—-Fravis-Countys

[¢2y--the-county-in-which-the-defendant-residess-or
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[¢3)--the-——county--in--which-the-viotation-or-threat-of
viotation-ocecurss

[tg}--In-a-suit-under-this-section-to-enjoin-a--viotation--or
threat--0f--viotation-of-this-subechapter;-the-court-shaii-grant-the
stater-countyy-or-municipatityr-without-bond-or-other--undertakingy
any--injunction--that--the--facts--may—-warrant-inciuding-temporary
restraining-orders;-temporary-injunctions-after-notice-and-hearingy
and-permanent-injunctions~

[thy--€ivii-penatties—recovered-in-a-suit-brought-under--this
section—-by--a--county--or--municipatity--shati--be-equatiy-divided
betweens

[¢+1y--the-states—and

[¢2)--the-county-or-muniecipatity-that-£first-brought-the
suies]

SECTION 57. Section 341.0485(c), Health and Safety Code, is
amended to read as follows:

(c) The comptroller shall manage the account for the benefit
of the commission and shall invest the money and deposit interest
and other investment proceeds in the account. The comptroller
shall release money from the account in the manner provided by the
commission. Money in the account may be used only for:

(1) capital improvements to the water or sewer system
of a utility that has paid fines or penalties under this chapter or
under Chapter 13, Water Code, that have been deposited in the
account; or

(2) capital improvements and operating and maintenance

expenses for a utility placed in receivership or under a temporary
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manager under Section 7.404 [13-4%32], Water Code.

SECTION 58. The heading to Section 44.901, Education Code,
is amended to read as follows:

Sec. 44.901. ENERGY OR WATER CONSERVATION MEASURES

SECTION 59. Sections 44.901(a)-(f), Education Code, are
amended to read as follows:

(a) The board of trustees of a school district may enter
into a contract for energy or water conservation measures to reduce
energy or water consumption or operating costs of school facilities
in accordance with this section.

(b) A contract to which this section applies includes a
contract for the installation of:

(1) insulation of the building structures and systems
within the building;

(2) storm windows or doors, caulking or
weatherstripping, multiglazed windows or doors, heat absorbing or
heat reflective glazed and coated window or door systems, or other
window or door system modifications that reduce energy consumption;

(3) automatic energy control systems, including
computer software and technical data licenses;

(4) heating, ventilating, or air-conditioning system

modifications or replacements that reduce energy or water

consumption;

(5) lighting fixtures that increase energy efficiency;
(6) energy recovery systems;
(7) electric systems improvements; [or]

(8) water-conserving landscape irrigation equipment;
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(9) water-saving plumbing fixtures, appliances, or

equipment;

(10) water reuse, rainwater harvesting, or other

alternative water source technologies for landscape irrigation,

toilet and urinal flushing, or other purposes;

(11) substitution of non-water-using fixtures,

appliances, equipment, oOr practices for water-using fixtures,

appliances, equipment, or practices, if feasible; or

(12) other energy or water conservation-related

improvements or equipment (including improvements or equipment
relating to renewable energy).

(c) All energy or water conservation measures must comply
with current 1local, state, and federal construction and
environmental codes and regulations. Notwithstanding anything to
the contrary in Subsection (b), a contract for energy or_ water
conservation measures shall not include improvements or equipment
that allow or cause water from any condensing, cooling, or
industrial process or any system of nonpotable usage over which the
public water supply system officials do not have sanitary
control[+] to be returned to the potable water supply.

(d) The person with whom the board contracts must be
experienced in the design, implementation, and installation of the

energy or water conservation measures addressed by the contract.

Section 19, The Texas Engineering Practice Act (Article 3271a,

Vernon's Texas Civil Statutes), applies to work performed under the

contract.

(e) Before entering into a contract for energy or water
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conservation measures, the board shall require the provider of the
energy or water conservation measures to file with the board a
payment and performance bond relating to the installation of energy
or water conservation measures that is in an amount the board finds
reasonable and necessary to protect the interests of the school
district and that may also cover the value of the guaranteed
savings on the contract and is conditioned on the faithful
execution of the terms of the contract.

(£) A contract for energy or water conservation measures,
with respect to existing buildings or facilities, may be a
lease/purchase contract, with a term not to exceed 10 years, that
meets federal tax requirements for tax-free municipal leasing or
long-term financing. The contract shall contain provisions
pursuant to which the provider of the energy or water conservation
measures guarantees the amount of the savings to be realized by the
school district under the contract. If the term of a contract for
energy or water conservation measures exceeds one year, the school
district's contractual obligations in any one year during the term
of the contract may not exceed the total energy or water and
operating cost savings, including but not 1limited to electrical,
gas, water, or other utility cost savings and operating cost
savings resulting from automatic monitoring and control as
determined by the school district in this subsection, divided by
the number of years in the contract term.

SECTION 60. Section 51.927, Education Code, as amended by
Chapters 627 and 1142, Acts of the 75th Legislature, Regular

Session, 1997, is reenacted and amended to read as follows:
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Sec. 51.927. ENERGY OR WATER CONSERVATION MEASURES. (a)
The governing board of an institution of higher education may enter
into a contract for energy or water conservation measures to reduce
energy or water consumption or operating costs of institutional
facilities in accordance with this section.

(b) A contract to which this section applies includes a
contract for the installation of:

(1) insulation of a building structure and systems
within a building;

(2) storm windows of doors, caulking or weather
stripping, multiglazed windows or doors, heat-absorbing or
heat-reflective glazed and coated window or door systems, or other
window or door system modifications that reduce energy consumption;

(3) automatic energy control systems, including
computer software and technical data licenses;

(4) heating, ventilating, or air conditioning system

modifications or replacements that reduce energy or water

consumption:

(5) 1lighting fixtures that increase energy efficiency:
(6) energy recovery systems;
(7) electric systems improvements; [or]

(8) water-conserving landscape irrigation equipment;

(9) water-saving plumbing fixtures, appliances, or

equipment;

(10) water reuse, rainwater harvesting, or other

alternative water source technologies for landscape irrigation,

toilet and urinal flushing, or other purposes;
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(11) substitution of non-water-using fixtures,

appliances, equipment, or practices for water-using fixtures,

appliances, equipment, or practices, if feasible; or

(12) other energy or water conservation-related

improvements or equipment (including improvements or equipment
related to renewable energy).

(c) All energy or water conservation measures must comply
with current 1local, state, and federal construction and
environmental codes and regulations. Notwithstanding anything to
the contrary in Subsection (b), a contract for energy or water
conservation measures shall not include improvements or equipment
that allow or cause water from any condensing, c¢ooling, or
industrial process or any system of nonpotable usage over which the
public water supply system officials do not have sanitary
control[7] to be returned to the potable water supply.

(d) The entity with whom the board contracts must be
experienced in the design, implementation, and installation of the

energy or water conservation measures addressed by the contract.

Section 19, The Texas Engineering Practice Act (Article 3271a,

Vernon's Texas Civil Statutes), applies to work performed under the

contract.

(e) Before entering into a contract for energy or water
conservation measures, the board shall require the provider of the
energy or water conservation measures to file with the board a
payment and performance bond that is in an amount the board finds
reasonable and necessary to protect the interests of the

institution and is conditioned on the faithful execution of the
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terms of the contract.

(f) The board may enter into a contract for a period of more
than one year for energy or water conservation measures with an
entity if the board finds that the amount the institution would
spend on the energy or water conservation measures will not exceed
the amount to be saved in energy or water and operating costs over
10 years from the date of installation. If the term of a contract
for energy or water conservation measures exceeds one year, the
board's contractual obligation in any year during the term of the
contract beginning after the final date of installation may not
exceed the total energy or water and operating cost savings,
including but not 1limited to electrical, gas, water, or other
utility cost savings and operating cost savings resulting from
automatic monitoring and control, as determined by the board in

this subsection, divided by the number of years in the contract

term beginning after the final date of installation. The board

shall consider all costs of the energy or water conservation
measures, including costs of design, engineering, installation,
maintenance, repairs, and debt service.

(g) A contract for energy or water conservation measures may
be a lease/purchase contract, with a term not to exceed 10 years
after the final date of installation, that meets federal tax
requirements for tax-free municipal leasing or long-term financing.
The contract shall contain provisions pursuant to which the
provider of the energy or water conservation measures guarantees
the amount of the savings to be realized by the institution of

higher education under the contract. The Master Equipment Lease
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Purchase Program operated by the Texas Public Finance Authority may
be utilized by an institution to fund a contract for energy or

water conservation measures so long as the costs of the energy o

a ]

water conservation measures, including costs of design,
engineering, installation, maintenance, repairs, and anticipated
debt service requirements of the Master Equipment Lease Purchase
Program, do not exceed the total energy or water and operating cost
savings, as described in Subsection (f) [te¥y], beginning after the
final date of installation.

(h) A contract under this section may be let under
competitive sealed proposal procedures. Notice of the request for
proposals shall be given in the manner provided for in Chapter
2156, Government Code. The Texas Higher Education Coordinating
Board, in consultation with the State Energy Conservation Office

and the Texas Energy Coordination Council with regard to energy

conservation measures and the Texas Water Development Board with

regard to water conservation measures, shall establish guidelines

and an approval process for contracts awarded under this section.

The gquidelines must require that the cost savings projected by

offerors be reviewed by a licensed professional engineer selected

by the board who is not an officer or employee of an offeror or

otherwise associated with a proposed contract. A contract is not

required to be reviewed or approved by the [Phe] State Energy

Conservation Office, [and] the Texas Energy Coordination Council,

or the Texas Water Development Board [shatl-review-the-selected

proposai--before——a——contract—-is--awardedr———-The———State—-—Energy

Conservation--0ffice—-may-—-provide—-a--cost-benefit-anatysis-of-the
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proposats-and-an-anatysis-of-the-guaranteed--savings—--projected--by
offerors--and--may-—charge--a--fee-for-this-serviece]. The contract
shall be awarded to the responsible offeror whose proposal,
following negotiations, is determined by the institution to be the
most advantageous to the institution considering the guaranteed
savings and other evaluation factors set forth in the request for
proposals, except that 1if the institution finds that no offer is
acceptable, it shall refuse all offers.

(i) In accordance with regulations adopted by the
institution, the institution may conduct discussions with offerors
who submit proposals and who are determined to be reasonably
qualified for the award of the contract. Offerors shall be treated
fairly and equally with respect to any opportunity for discussion
and revision of proposals. To obtain the best final offers, the
institution may allow proposal revisions after submissions and
before the award of the contract.

(3j) 1If provided in a request for proposals under Subsection
(b) [tg)y--of--this-seetion], proposals shall be opened in a manner
that avoids disclosure of the contents to competing offerors and
keeps the proposals secret during negotiations. All proposals are
open for public inspection after a contract is awarded unless the
information is excepted from disclosure under Chapter 552,
Government Code.

(k) The legislature shall base an institution's
appropriation for energy or water costs during a fiscal year on the
sum of:

(1) the institution's estimated energy or water costs
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for that fiscal year;. and
(2) if a contract under this section is in effect, the

institution's estimated net savings resulting from the contract
during the contract term, divided by the number of years in the
contract term.

SECTION 61. The heading to Section 2166.406, Government
Code, is amended to read as follows:

Sec. 2166.406. ENERGY OR WATER CONSERVATION MEASURES

SECTION 62. Sections 2166.406(a)-(h), (k), and (1),
Government Code, are amended to read as follows:

(a) Notwithstanding any other provisions of this chapter,
the governing body of a state agency, without the consent of the

commission, may enter into a contract for energy or water

conservation measures to reduce energy or water consumption or
operating costs of governmental facilities in accordance with this
section.

(b) A contract authorized under this chapter includes a
contract for the installation of:

(1) insulation of the building structure and systems
within the building;

(2) storm windows or doors, caulking or weather
stripping, multiglazed windows or doors, heat absorbing or heat
reflective glazed and coated window or door systems, or other
window or door system modifications that reduce energy consumption;

(3) automatic energy control systems, including
computer software and technical data licenses;

(4) heating, ventilating, or air-conditioning system
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modifications or replacements that reduce enerqgy or water

consumption;

(5) 1lighting fixtures that increase energy efficiency;
(6) energy recovery systems;
(7) electric systems improvements; [er]

(8) water—-conserving landscape irrigation equipment;

(9) water-saving plumbing £fixtures, appliances, or

equipment;

(10) water reuse, rainwater harvesting, or other

alternative water source technologies for landscape irrigation,

toilet and urinal flushing, or other purposes;

(11) substitution of non-water—-using fixtures,

appliances, equipment, or practices for water-using fixtures,

appliances, equipment, or practices, if feasible; or

(12) other energy or water conservation-related

improvements or equipment (including improvements or equipment
related to renewable energy).

(c) All energy or water conservation measures must comply
with current local, state, and federal construction and
environmental codes and regulations. Notwithstanding anything to
the contrary in Subsection (b), a contract for energy or water
conservation measures shall not include improvements or equipment
that allow or cause water from any condensing, cooling, or
industrial process or any system of nonpotable usage over which the
public water supply system officials do not have sanitary control
to be returned to the potable water supply.

(d) The entity with whom the board contracts must be

63




© W O N o U bW N e

N ON N N N N N N k= = = e e = s e e
N Y bk W NN 0O WO N Y N W NN e

C.S.S.B. No. 1311
experienced in the design, implementation, and installation of the

energy or water conservation measures addressed by the contract.

Section 19, The Texas Engineering Practice Act (Article 3271a,

Vernon's Texas Civil Statutes), applies to work performed under the

contract.

(e) Before entering into a contract for energy or water
conservation measures, the governing body of the state agency shall
require the provider of the energy or water conservation measures
to file with the governing body a payment and performance bond that
is in an amount the governing body finds reasonable and necessary
to protect the interests of the state agency and that is
conditioned on the faithful execution of the terms of the contract.

(f) The state agency may enter into a contract for a period
of more than one year for energy or water conservation measures
with an entity if the state agency finds that the amount the state
agency would spend on the energy or water conservation measures
will not exceed the amount to be saved in energy or water and
operating costs over 10 years from the date of installation.

(g) A contract for energy or water conservation measures,
with respect to existing buildings or facilities, may be a
lease/purchase contract with a term not to exceed 10 years, that
meets federal tax requirements for tax-free municipal 1leasing or
long-term financing. The contract shall contain provisions
pursuant to which the provider of the energy or water conservation
measures guarantees the amount of the savings to be realized by the
state agency under the contract. If the term of a contract for

energy or water conservation measures exceeds one year, the
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agency's contractual obligation in any year during the term of the
contract may not exceed the total energy or water and operating
cost savings, including but not limited to electrical, gas, water,
or other utility cost savings and operating cost savings resulting
from automatic monitoring and control, as determined by the state
agency in this subsection, divided by the number of years in the
contract term.

(h) A contract under this chapter may be let under
competitive sealed proposal procedures. Notice of the request for
proposals shall be given in the manner provided for in Chapter

2156, Government Code. A contract must comply with the guidelines

established under Section 51.927(h), Education Code. The cost

savings projected by offerors must be reviewed by a licensed

professional engineer selected by the governing body of the state

agency having charge and control of the building and facility who

is not an officer or employee of an offeror or otherwise associated

with a proposed contract. A contract is not required to be

reviewed or approved by the State Energy Conservation Office, the

Texas Enerqgy Coordination Council, or the Texas Water Development

Board [Before-awarding-the-contract;-the-state-agency-shati-submit
the--selected--proposai-te-the-State-Energy—-Conservation-0ffice—-and
the-Texas-Energy-€oordination-Council-for-review—and-comment-before
awvarding-the-contract---Fhe-State-Energy-—EConservation--6ffice——and
the--Ffexas--Energy-€oordination-Councit-witi-provide-a-cost-benefit
anatysis-of-the-proposais-and-an-anatysis-of-the-guaranteed-savings
projected-by-offerors-and-may-charge-a-fee-for-this-servieel]. The

contract shall be awarded to the responsible offeror whose
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proposal, following negotiations, is determined to be the most
advantageous to the state agency considering the savings and other
evaluation factors set forth in the request for proposals except
that if the state agency f£finds that no offer is acceptable, it
shall refuse all offers.

(k) To obtain the best final offers, the state agency may
allow proposal revisions after submissions and before the award of
the contract. Final review and approval of a [the] contract for

energy conservation measures will be provided by the State Energy

Conservation Office.

(1) The legislature shall base an agency's appropriation for
energy or water costs during a fiscal year on the sum of:

(1) the agency's estimated energy or water costs for
that fiscal year; and

(2) if a contract under this section is in effect, the
agency's estimated net savings resulting from the contract during
the contract term, divided by the number of years in the contract
term.

SECTION 63. (a) Sections 11.082, 11.0841, 11.0842, 11.148,
13.411, 13.4133, 13.4151, 13.416, 13.417, and 13.418, Water Code,
are repealed.

(b) Sections 341.049 and 341.050, Health and Safety Code,
are repealed.

SECTION 64. This Act takes effect September 1, 1999.

SECTION 65. (a) The changes in law made by this Act apply
only to an offense committed or a violation or threat of violation

that occurs on or after September 1, 1999. For purposes of this
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section an offense is committed and a violation or threat of
violation occurs before September 1, 1999, if any element of the
offense, violation, or threat of violation occurs before that date.

(b) An offense committed or a violation or threat of
violation that occurred before September 1, 1999, is covered by the
law in effect when the offense was committed or the violation or
threat of violation occurred, and the former law is continued in
effect for that purpose.

(c) The change in law made by Section 15.102(b), Water Code,
as amended by this Act, applies only to an application for a grant
from the water loan assistance fund that is filed on or after the
effective date of this Act. A grant application that is filed
before the effective date of this Act is governed by the law in
effect immediately before the effective date of this Act, and that
law is continued in effect for that purpose.

(d) The changes in law made by Sections 16.053(m)-(o), Water
Code, as added by this Act, apply only to a cause of action that
accrues on or after the effective date of this Act. A cause of
action that accrued before the effective date of this Act is
governed by the 1law in effect on the date the cause of action
accrued, and that law is continued in effect for that purpose.

(e) The changes in law made by Sections 17.871 and 17.895,
Water Code, as amended by this Act, and Section 17.8955, Water
Code, as added by this Act, apply only to a conservation loan for
which an application is filed on or after the effective date of
this Act. A conservation loan for which an application was filed

before the effective date of this Act is governed by the law in
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effect immediately before the effective date of this Act, and that
law is continued in effect for that purpose.

SECTION 66. The importance of this 1legislation and the
crowded condition of the calendars in both houses create an
emergency and an imperative public necessity that the
constitutional rule requiring bills to be read on three several

days in each house be suspended, and this rule is hereby suspended.
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The Honorable James E. "Pete" Laney

Speaker of the House of Representatives "(daté)

Sir:

We, your COMMITTEE ON NATURAL RESOURCES

to whom was referred S B ’ 3' l have had the same under consideration and beg to report

back with the recommendation that it

( ) do pass, without amendment.
() pass, with amendment(s).
(V) do pass and be not printed; a Complete Committee Substitute is recommended in lieu of the original measure.

(\/{yes ( ) no A fiscal note was requested.

() yes (\/)/no A criminal justice policy impact statement was requested.

() yes (\/)/no An equalized educational funding impact statement was requested.

() yes (Lo Anactuarial analysis was requested.

() yes (v)/no A water development policy impact statement was requested.

() yes (%o A tax equity note was requested.

( ) The Committee recommends that this measure be sent to the Committee on Local and Consent Calendars.
For Senate Measures: House Sponsor own Lew (s

Joint Sponsors: / / /

Co-Sponsors:

The measure was reported from Committee by the foliowing vote:
AYE NAY PNV ABSENT

v

Counts, Chair

King, T., Vice-chair
Cook
Corte

Hamric

Lewis, R.

Puente
Shields
Walker

AT YEN

Total *L‘j ::j ‘&0 éﬂ Aw 7((;

Q i CHAIR
present, not voting
__72__ absent




BILL ANALYSIS

Office of House Bill Analysis C.S.S.B. 1311
By: Brown

Natural Resources

5/13/1999

Committee Report (Substituted)

BACKGROUND AND PURPOSE

The 75th Texas Legislature enacted legislation establishing a comprehensive framework for the
development and management of the state’s water resources. Follow-up legislation may be needed
to consolidate the emergency and enforcement provisions of the Texas Natural Resource
Conservation Commission, provide for coordinated management planning districts within the same
priority groundwater management area, streamline the issuance of temporary water rights permits,
distinguish the issuance of an emergency water right from an emergency transfer of water, and
address certain other issues. C.S.S.B. 1311 amends the Water Code and the Health and Safety Code
to address these issues.

RULEMAKING AUTHORITY

It is the opinion of the Office of House Bill Analysis that rulemaking authority is expressly delegated
to the Texas Natural Resource Conservation Commission (TNRCC) in SECTION 6 (Sections 5.517
and 5.518, Water Code) and SECTION 22 (Section 11.138, Water Code), of this bill. It is the
opinion of the Office of House Bill Analysis that rulemaking authority previously delegated to
TNRCC is modified in SECTION 2 (Section 5.103, Water Code) of this bill.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 5.102(a), Water Code, to provide that the Texas Natural Resource
Conservation Commission (TNRCC) has the powers to perform any acts whether specifically
authorized by this code or other law or necessarily implied, rather than implied, by this code or other
law, in order, rather than necessary and convenient, to exercise its jurisdiction and powers as provided
by this code and other laws. Makes conforming changes.

SECTION 2. Amends Section 5.103, Water Code, by adding Subsection (d), as follows:

(d) Requires TNRCC, in adopting a rule, to cite the statute granting the specific regulatory
authority to be exercised under the proposed rule. Provides that citation to this section
(Rules) or Section 5.013 (General Jurisdiction of Commission) does not fulfill TNRCC’s
obligation under this section.

SECTION 3. Amends Section 5.504(a), Water Code, to require that an emergency order issued
under Section 5.517 or 5.518 set a time for the hearing not later than the 20th day after the date the
emergency order is issued.

SECTION 4. Amends Section 5.507, Water Code, to make a conforming change.
SECTION 5. Amends Section 5.508(a), Water Code, to make a conforming change.

SECTION 6. Amends Subchapter L, Chapter 5, Water Code, by adding Sections 5.517, 5.518,
5.519, and 5.520, as follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER; AMENDMENT
TO WATER RIGHT. (a) Authorizes the TNRCC, except as provided by Section 5.506
(Emergency Suspension of Permit Condition Relating to Beneficial Inflows to Affected Bays
and Estuaries and Instream Uses) and after notification to the governor, to issue by
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emergency order a permit to divert and use water or amend an existing permit, certified
filing, or certificate of adjudication for an initial period not to exceed 120 days if TNRCC
finds that emergency conditions exist that override the necessity to comply with established
statutory procedures and there is no feasible alternative to the emergency authorization.
Authorizes the renewal of an emergency authorization once for a period not to exceed 60
days.

(b) Authorizes the executive director of TNRCC (executive director) to issue an
emergency order if an imminent threat to the public health and safety that requires
emergency action before TNRCC can take action under Subsection (a) and there is no
feasible alternative. Requires TNRCC, if the executive director issues an emergency order
under this subsection, to hold hearing as provided for in Section 5.504 (Hearing to Affirm,
Modify, or Set Aside Order) as soon as practicable but not later than 20 days after
issuance of the order to affirm, modify, or set aside the order.

(c) Provides that the notice requirements of Section 1 1.132 (Notice) relating to the time
for notice, newspaper notice, and method of giving a person notice do not apply to a
hearing held on an application for an emergency order under this section. Requires
TNRCC to give the general notice of the hearing that it considers practicable under the
circumstances.

(d) Authorizes TNRCC to adopt rules and impose fees necessary to carry out the
provisions of this section.

(¢) Provides that an emergency order under this section does not vest in the grantee any
right to the diversion, impoundment, or use of water and expires by its terms.

Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF
WATER RIGHT. (a) Authorizes TNRCC by emergency order to grant the temporary
transfer and use of all or part of a surface water right for other than domestic or municipal use
to a retail or wholesale water supplier for public health and safety purposes.

(b) Authorizes TNRCC to direct the applicant to timely pay the amounts for which the
applicant may be potentially liable under this section and to fully indemnify and hold
harmless the state, executive director, and TNRCC from any and all liability for the order
sought. Authorizes TNRCC t